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Abstract

This article seeks to collaborate and establish
guidelines on the possibility of pharmaceutical
patent infringement cases, based on the
protection of human rights and fundamental to
life and health. Initially, it is demonstrated the
difficulty of the patent procedure of a drug,
demonstration of research investment in the area
and rights and (dis)stimuli that companies in the
area present. On the other hand, it will be
demonstrated the reality of several specific
diseases whose treatments have monetary costs
that exceed socioeconomic limits of society in
general, even with price negotiation. Thus,
Jacques Ellul's theoretical criticism is based on
the technique with practical solutions, through
his perspective of legal insufficiency in the
defense of fundamental rights in the context of
today's technical society that prioritizes
mechanizations to humanization. The awareness
of the imposing on the human condition and the
intrinsic characteristics of the technique must be
reached for the proper evaluation of its effects.
Being the reflection on the technique the main
means to identify the best adaptation between the
harmful and beneficial effects of the technique
for the human being. Ultimately, the fact that the
patenting stimulus of medicines itself generates
improvements and thus improvements to the
health of the individual affected by the disease
must be verified, understood and made
compatible. With the use of the theoretical-
deductive method, logic, customs, common
sense and photic-logical moderation - with
empirical data - conclusions must be reached
and, above all, solutions with due transparency,
legitimate purpose and proportionality.
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Resumo

Este artigo busca colaborar e estabelecer
diretrizes sobre a possibilidade de quebra de
patente farmacéutica para determinados casos,
com base na prote¢do dos direitos humanos e
fundamentais a vida e a salde. Inicialmente,
buscar-se-4 demonstrar a dificuldade do
procedimento de patente de um medicamento,
demonstracéo do investimento de pesquisa na
area e direitos e (des)estimulos que empresas na
area apresentam. Por outro lado, sera
demonstrada a realidade de diversas doengas
especificas cujos tratamentos tem custo
monetario que ultrapassam limites
socioecondmicos da sociedade em geral, mesmo
com a negociacdo de preco. Assim, cabem as
criticas tedricas de Jacques Ellul a técnica com
solucdes préticas, mediante sua perspectiva de
insuficiéncia juridica na defesa dos direitos
fundamentais no contexto da sociedade técnica
hodierna que prioriza mecanizagbes a
humanizagdo. A conscientizagdo da imponéncia
sobre a condi¢do humana e das caracteristicas
intrinsecas da técnica devem ser alcancadas
para a devida avaliacdo de seus efeitos. Sendo a
reflexdo sobre a técnica o principal meio a se
identificar a melhor adequacéo entre os efeitos
maléficos e benéficos da técnica para o ser
humano. Em dltima instancia, dever-se-4
verificar, entender e compatibilizar o fato de que
0 préprio estimulo de patenteacdo de
medicamentos gera melhorias e assim
melhorias, pela pesquisa, a prépria saide do
individuo afetado pela doenga. Com o uso do
método tedrico-dedutivo, da l6gica, costumes,
bom senso e a moderagédo fatico-ldgica — com
dados empiricos — deve-se alcangar conclusoes
e, principalmente, solugbes com a devida
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1 INTRODUCTION

In the balance of rights and duties of society, the promotion of non-mercantile
values, such as environmental protection, the pursuit of social justice, and the
preponderance of human dignity, must be analyzed and ultimately prioritized. This
requires the fulfillment of some social function by economic activity and implies the
exercise of social responsibility by companies. It is respect for the human being that
prevails over the greater efficiency of the supremacy of technology. These norms impose
limits on the excess of power in the market in the regulation of these social relations,
guaranteeing the exercise of rights. For it is through the contradictions of the market and
the technical society, so alienated by efficiency, that the need for the protection of
fundamental human rights becomes apparent. Because, while it is true that the market and
technology generate progress and development, it is also true that they generate exclusion,
alienation, and the subjugation of man, compromising the material concept of a free
human being, with the right to due privacy and even health (mental and physical).

Therefore, the objective is precisely to analyze how these moral and fundamental
values interact in the international sphere, studying the norms that govern the market and
their inevitable close correlation with technology, seeking to maximize the positive
effects of pharmaceutical patents and minimize the negative effects of technology on the
effective exercise of the rights to health and life, which are often denied by them.

Thus, by studying the interactions between law, technology, and society and their
implications on the legal and ethical level, it is possible to solve the central problem: to
establish to what extent the law should be effective, providing protections to
pharmaceutical patents, to the detriment of the health and lives of many who cannot afford
certain medications, that is, to limit the corporate patenting technique that is imposed at

the cost of the health and lives of citizens. The development of these investigations will
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require studies of a theoretical and empirical nature, as well as dialogue with other
sciences, especially Medicine.

The critique of effectiveness as a value in society and in Law will be analyzed,
through the notion of technology as an instrument of legitimation and the distribution of
political power in society. In order to verify the contribution of the national and regional
legal and ethical framework to the crisis of legitimacy of representative democracy and
to the democratic (and effectiveness) deficit of governance. In other words, politics and
law have lost strength to technology precisely because, often, they do not meet human
needs in general.

Thus, this article proposes to research the implications of technological
development in the technical world, encompassing the study of the characteristics of
technology (characteristics and risks), the role of the State in this action, and fundamental
values such as Justice, Economic Freedom, Human Dignity, and the Right to Life and
Health.

2 DISCUSSION

Before asserting the possibility of breaking the pharmaceutical patent, based on
the Ellulian technique, it should be noted that patents are strongly associated with the
presence of — temporary — industry monopolies related to the predominance of excessive
prices relative to world drug prices, and that such exclusivity stimulates the
competitiveness of companies that seek profit from their innovation efforts. Thus, the
patent is an important means of maintaining the interests of these companies.

Another aspect of patents is the fact that, in exchange for the right of exclusivity
for twenty years in Brazil, the patent holder makes the invention accessible to the public,
and thus, the pharmaceutical patent can be used with a positive balance for society, as
they can later be marketed as generic drugs at much lower prices. Although difficult to
prove, patent rights have the potential to significantly increase the prices of
pharmaceutical products, since, for example, the existence of patents is not used as a

"calculation criterion™ in setting drug prices.
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Thus, there is currently a need for real and impartial studies that indicate the true
impact of patents on the price of medicines and on the vitality of a given country's
economy (Marques, 2000, p. 07).

The activity of the pharmaceutical industry involves: research, development,
marketing and distribution of pharmaceuticals. Lately, its profitability is also the result of
mergers and acquisitions, aiming for growth and combating competition, of course. The
sector has a small number of large multinationals — mostly American, European and
Japanese — that control the market with research and technology, since the investment is
very specialized and concomitantly expensive; the small ones are responsible for the
specialization of research and production of generics for the larger companies. Another
characteristic is the high need for public spending since a large part of the investments in
R&D comes from public-private partnerships (by universities). In Brazil, there are no
large companies developing cutting-edge research and technologies when compared
internationally, but there are "copycat" companies, those that import technology from
large multinationals. Finally, therefore, in addition to the economic aspect of stimulating
the market and technological development, there is a social aspect to this technology,
which will be further discussed in this work. Brazil included medicines in the list of
patentable inventions with Law No. 9,279 of 1996, requiring oversight by ANVISA
(National Health Surveillance Agency), which, along with INPI (National Institute of
Industrial Property), analyzes patent applications in the country. Besides fulfilling the
legal requirements, the exclusivity of a pharmaceutical invention does not compromise
public access to medicines and, if not, grants the filing company the sole right to market
the medicine for 20 years. The subject is complex; however, a good starting point is to
aim for the least possible harm to economic and social development and the patent system
(Figueiredo, 2010). It is worth remembering that, due to national law, it is still permitted
to extend the period of validity of the patent.

Regarding state protection:

A definition of the contemporary State involves numerous problems, mainly
derived from the difficulty of exhaustively analyzing the multiple relationships
that have been created between the State and the social complex and then
capturing their effects on the internal rationality of the political system. An
approach that proves particularly useful in investigating the problems underlying
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the development of the contemporary State is the analysis of the difficult
coexistence of the forms of the rule of law with the contents of the social State.
Fundamental rights represent the traditional protection of bourgeois freedoms:
personal, political and economic freedom. They constitute a bulwark against state
intervention. Conversely, social rights represent rights of participation in political
power and in the distribution of socially produced wealth. (Matteucci, 1998, p.
401).

The structure of the modern rule of law can be generically systematized into four
parts: 1) Formal structure of the legal system, guaranteeing fundamental freedoms
through the application of general-abstract law by independent judges. 2) Material
structure of the legal system: freedom of competition in the market, recognized in
commerce to property owners. 3) Social structure of the legal system: the social question
and reformist policies for the integration of the working class. 4) and Political structure
of the legal system: separation and distribution of power (Neumann, 1973). In any case,
the State fulfills the role of consolidating the basic rights of society.

And for the analysis of these structures, some premises and reasoning of
Contractualists will be used, especially Hobbes, even though Contractualism encountered
two problems: the hypothesis of origin — of the state of nature through a contract — which
proved to be totally abstract and unreal after anthropological studies, and the fact that
Contractualism offered scarce theoretical possibilities to those who only wanted to
explain the order — the organic one — and social change — due to conflicts —.
Contractualism is, above all, a prescriptive theory about the best political order, and has
recently occupied a central place in the field of political philosophy: starting from the
social pact, that is, the rules of the game that must be established before its beginning, it
seeks to find a foundation for political obligation and for the fulfillment of the law.

Thus, within society, it is desired to find a consensus between the general will and
particular interests, since men, before the leap into society, want their justice, that is, to
maximize the minimum positions. Thus, the two basic principles of justice of each
society, and component of each democratic State, are outlined: "each individual has an
equal right to the broadest possible liberty, compatible with the equal liberty of others"
and "social and economic inequalities must be structured in such a way that they
reasonably generate advantages for all and are linked to positions and offices equally open
to all" (Matteucci, 1998, p. 283).
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The analogies may appear archaic if not adapted to the complex and advanced
reality in which we live. Today, illicit acts are always relative, requiring each case to be
observed exhaustively, exhausting all competing possibilities, and contextualized,
observing all incidental facts and those that do not influence the act. The notion that we
all "sign a contract” is outdated and illogical, in fact, and that is not the point we are
discussing. In observing the existence of various types and reasons for illicit acts, in the
present case of people suffering from a lack of medication or a lack of money to afford
it, the analogy is simple: there are thousands of people in need who cannot afford it, and
an industry that needs money to sustain the expense of producing it. Thus, the State must
be able to resolve these conflicts regarding pharmaceutical patenting.

However, it is at this point that the notion of the "arbitrator State"—with a
monopoly on sanctioning and enforcing compliance with the legal system—must be
separated from the "productive State"—the provider of public goods. A "Minimal State"
would have a single function: to protect individual rights against any form of violation
thereof. Thus, new constitutional limits arise in the face of the current crisis of the
"Welfare State" (Matteucci, 1998, p. 401).

It is clear that the motivations presented for obeying state norms are not self-
sufficient; they are merely explanatory and not justificatory. Perhaps they will never be
justified in themselves, after all, justification cannot transcend basic personal notions, and
it is illogical to justify the existence and necessity of the State through fundamental legal
norms and guidelines proposed by that same State, through legal theory. Justification can
only occur through practice, through the practical results of its existence, through the
consequences of its actions. This includes the consequences observed, mainly, by liberals.
And again, many discussions on the subject are based on notions, even on points of view
regarding causes and consequences of the same social event to be regulated or not
regulated and intervened by the State, such as patenting. The functions of the
representative political apparatus no longer only perform the task of guaranteeing mass
loyalty, but also that of protecting national security, and this is the most authentic meaning
of the category of "autonomy of the political” (Matteucci, 1998, p. 401). Primarily
regarding the right to health constitutionally promised by the Brazilian State, it must find
better solutions for the problems encountered in this area.

Furthermore, regarding state protection:
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And the law was brought into the world for nothing more than to limit the natural
liberty of individuals, in such a way that they are prevented from harming one
another, and instead help and unite against the common enemy. (...) A good law
is one that is necessary for the good of the people and, moreover, evident. For the
purpose of laws (which are merely authorized rules) is not to restrain the people
from all voluntary actions, but rather to direct and maintain them in such a
movement that they do not harm themselves with their own impetuous desires,
their haste, or indiscretion, just as hedges are not placed to deter travelers, but
rather to keep them on the path. (Hobbes, 2003, p. 116).

Starting with Hobbes's thought, a generic thought by which Law is also governed,
we observe, not only through him, that rules must be effective, just, and necessary. Of
course, therein lies the first general problem of the clash between Interventionism and
Liberalism, the human veil — of experiences and points of view on the same events —
behind each opinion on some aspect in which the State should or should not intervene,
protect, or regulate.

The State cannot, by its definition, limit itself to creating social policies aimed at
complementarily ensuring market integration. On the contrary, it must address the loss of
social control, which manifests itself essentially as a crisis of motivation in relation to the
traditional values of individualism and professionalism, putting into action a broad
network of surveillance and control, which includes not only the expansion of the police
apparatus, but also the increase in vast sectors of so-called social work (Habermas, 1975).
In other words, it is the consensus of this author that, in principle, the State should
intervene as little as possible in the market, intervening, logically, only when necessary.
As Offe writes, the more concrete politics becomes, the more conflicts will multiply and
the effects of polarization will intensify. This will open the way to political crisis, due to
the inability to satisfactorily coordinate all the interests of the social complex at the same
time. Furthermore, the problem of legitimation will arise for the State, that is, the
consensus regarding the qualitative criteria that guide its interventions (Offe, 1984).

In economics, according to liberals, interventionism is characterized by the actions
of the State that condition the economic activity of the country through market regulation,
with the fixing of prices and wages, control of the exchange market or nationalization of
certain sectors, enabling the State to be a producer of goods and services. The evaluation
of economic interventionism varies according to the different schools of thought. In

general, interventionism is characterized by the moment when certain market trends are
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negative, and these trends must be mitigated or controlled by the State. The defense of
interventionist measures or market control — except in cases where the law itself is
considered a form of intervention — is not the focus of this work. This is because there is
no negative economically driven market trend to be solved here. In fact, the objective of
this work is to find solutions, not to economic market problems defined by law, but to the
practical problems encountered in pharmaceutical patenting, so that, in general, they truly
help citizens receive their rights.

According to Keynesian thought, democratic-liberal political systems would
demonstrate their superiority in practice by simultaneously ensuring maximum economic
efficiency, social justice, and individual freedom. The tendency of contemporary
liberalism is to highlight the inability of bureaucratic states to solve the social question,
due to the fatal deviation of organizations from their predetermined functions (the
formation of a new class acting in its own self-interest) and the intrinsic contradiction
between the logic of bureaucratic machines and the logic of participation. In other words,
this anti-utilitarian liberalism believes that the answer to the problems of justice and social
security lies at the level of civil society, not at the institutional-state level, through
autonomous subsystems of the political system, through independent and convergent
initiatives carried out by spontaneous social forces, and not through bureaucratic-
administrative actions. In other words, the historical problem currently agitating liberal
thought is the adaptation to new contexts of the function previously performed by local
autonomies against the bureaucratic-centralizing state. Even with the most liberal
thinking, recognizing that there are not only employee-employer or consumer-company
relationships, but also various citizen-to-citizen relationships, the State is left only with
the task of guaranteeing the common law for all, as well as the function of balancing and
encouraging autonomous initiatives of civil society. This is the logic by which Liberalism,
in general, is governed and indoctrinated (Matteucci, 1998, p. 703).

However, each case must be particularly analyzed, verifying each socio-economic
aspect in the context in which the State should or should not intervene, observing the
variables, observing other historical international contexts on the specific context to be
addressed. In general analysis, the present author perceives that numerous economic

contexts can be easily self-regulated by the market without the need for state intervention;

Veredas do Direito, v.23, €238172 — 2026 —



Felipe Otavio Moraes Alves

many market logics exist and are observed in practice. And certainly, in Brazil, there are
excessive interventionist bureaucracies for the benefit they preach and aspire to.

However, in the aforementioned conception, many legal problems and harmful
acts committed in pharmaceutical patenting are notorious, when thousands cannot afford
the medicines, which need to be regulated and resolved. Not economic, but legal.
Nevertheless, it is worth remembering that legal problems, rules that only protect acts to
be portrayed, do influence market logistics, even if minimally and indirectly, but the
maintenance of the fundamental and human rights of the citizen must be the priority.

As can be seen, supply and demand, in market logistics, does have its logic and
dynamics, but it is not and never will be absolute, and due to human failures, as is
normally expected, there are not one, but several problems to be protected by law, as in
our case at hand.

In the face of a globalized economy, public policies are needed that express the
democratic bias of state action and that assist its citizens. A priori, pharmaceutical patents
are not a public policy, but the implementation of the possibility of breaking them already
is, in the sense that it can help those who need medication and cannot afford it. The
purpose of this part is to help develop reflective thinking and critical jJudgment regarding
technology, considering its aggressive and limiting potential for fundamental rights, such
as the right to health.

Since there is no natural opposition between us and technology, due to a difference
in space-time, we appropriate it and make the best use of it. In the Ellulian hermeneutics
to which the entire preliminary draft was adapted and based, a critical social thought on
the realization of fundamental rights must be developed. The concern here is to reverse
the tendency of technical society towards the maintenance of life, health and a balanced
environment, for survival within the system.

A critical social thought is developed on how to realize these fundamental rights.
Now, legal science — as an apparatus of the State — is responsible for preventing abuses
and harm to the population, and the work can thus contribute to the attempt to maintain
an ethical, just and egalitarian society. The theme arises due to its importance in current
society and the tragic consequences of its absence, often tacitly accepted by society, and

thus, awareness must encompass the human condition in technical society, in order to
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seek the restructuring of the concept of this human being in this condition and not adapt
the human being to the needs of the environment, as is done in an alienated way.

The traditional understanding of human rights is not sufficient to account for the
social and individual needs arising from postmodernity and technological development,
and therefore it will be discussed how technology and technique have affected the
conceptualization of human rights of modern man, since man gives up all his freedom for
certain conveniences, consummation, security: for a whole package of well-being. Here
we will use the word technigque and techniques, and not technology, because technology
actually means the study of technique or discourse about technique. When we say
technology, we are unconsciously imitating the erroneous way of speaking used by
Americans, which the media slavishly repeats.

According to Ellul (1988, p. 89), contemporary technology is characterized by: i)
automatism (the impossibility of rejecting the solution or method that involves greater
rationality and effectiveness; there is no choice between several techniques, but simply
the most effective one that imposes itself independently), ii) self-accretion (man only
verifies and records the effect of techniques on each other and their results and is
powerless to stop the progression of technology, which has no limits; technical progress
tends to occur not according to an arithmetic progression, but according to a geometric
progression), iii) uniqueness (the needs and modes of action of each of the techniques
combine to form a whole, making it impossible to remove an element, and thus it is a
mistake to want to remove the "bad" part of the technique and keep the "good" side), iv)
universalism (the demand of emerging countries for development is in fact a demand for
technification; technology imposes its own axiology, that is, instrumental rationality and
effectiveness; v) autonomy (technology develops in obedience to its own laws, not
respecting any opposition; the consequence of autonomy is that technology positions
itself as an instance above good and evil, it does not tolerate judgment about it) and vi)
ambivalence (technology is ambivalent, it liberates, but it also alienates, that is, the
harmful effects are inseparable from the positive effects).

Barrientos-Parra (2011, p. 206) asks:

So, what can we expect when public service is venal and where public-private
relations are governed by patrimonialism? Considering what has already been said
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regarding the right to privacy and the exponential multiplication of digital crimes
in the technical society, it can be said that the violation of the right to privacy and
the violation of the privacy of any individual is one of the negative consequences
of technical progress. The individual is orphaned in the face of the formidable
technical system that controls their existence, encompassing a network of
companies and institutions that includes the State itself. Thus, we can ask
ourselves: how to guarantee the rights of the human person in the face of the
technical system in which we find ourselves embedded? As we have seen,
technical progress implies the loss of individual freedom. According to Bourg
(2004, p. 71), technical civilization annihilates our freedom. As the system
improves and becomes more effective, it will require that all people's data be in
one or a few databases, thus enabling greater and better control. (Our translation)

On the one hand, it is necessary to use the law, not as a mere technique for
controlling the State or the market, but as an ultimate problem to prevent the patenting
technique — resulting from technical progress — from imposing itself at the cost of health
and the violation of people's right to life. In the private sector, often operating with
gigantic quantities of pharmaceutical drugs, the attitude should be similar, that is, the
control and use of the constitutional barrier of inviolability of collective health and life.
The author concludes that even with legislative and/or legal measures it is possible to
reverse the trend of the technical society in favor of life and health, in the sense that they
can only help us to survive within the system (Barrientos-Parra, 2011, p. 206).

The influence of technology is clearer in the economy because it produces an
increasing concentration of capital, as seen by Marx, requiring control by the state. The
dominance of technology imposes centralism on the economy, because, "once technology
develops beyond a certain degree, there is no effective alternative to planning.” It is a lack
of understanding of technology to deduce that the world's movement towards centralism
results from the machinations of "evil men." The very intellectual discipline of economics
itself is technical. The doctrine of technical economic analysis is transformed into a mere
procedure, as everything is done through it (an intrinsic characteristic of the inevitability
of technology). Progress then consists of progressive dehumanizations. In presenting this
thesis, Ellul reopens the great debate about the social, political, economic, and
philosophical meaning of technology in the modern era.

Thus, these dehumanizations, such as leaving sick people without the financial

means to treat themselves, would be a mere consequence of the technical logic of the
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market and modern society, which must be broken and reversed for the benefit of human

beings.
3 CONCLUSION

Finally, it is concluded that, even without knowledge of the relevance of the drug
patent system and, for example, whether drugs could actually be cheaper without patents,
it is essential to observe that such a concession contributes to the encouragement of
technological development through market stimulation and that, of course, if there were
no such stimulus, there would be no research and development. After Law No. 9,279/96,
by this same logic, investments in research, development and patent applications
increased. In other words, it makes possible faster, better and even the very existence of
treatments for diseases that affect the population.

On the other hand, this does not justify thousands of people going through the
greatest basic needs with the solution right there, whose circulation at an affordable price
would not harm a profit that could discourage research. Now, these progressive
dehumanizations through the logic of the technical system must always be reversed, as
far as possible, in favor of human life and, therefore, patent breaking is indeed possible,
especially when we observe and actively choose not the most technically and
economically efficient procedure, but the one that most values and has a positive balance
for human life in general.

The results obtained in this research can provide important contributions to both
society and academia. For society, the analysis of guidelines on the possibility of breaking
pharmaceutical patents, especially in cases related to the protection of human rights and
health, offers a fundamental reflection on how to balance the economic interests of
pharmaceutical companies with the essential rights to life and health. The research
highlights the importance of guaranteeing access to essential medicines in crisis
situations, such as epidemics or pandemics, without compromising the protection of
public health. For academia, the study falls within an interdisciplinary field, integrating
legal theories on intellectual property with Jacques Ellul's critiques of technology,
bringing a new critical perspective on the role of technology and innovation in society.

Future work could expand on this analysis, exploring how Ellul's theories can be applied
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to rethink the limits of intellectual property in health emergency contexts, as well as
investigating other forms of public health protection in harmony with human rights and
social justice.

Although this research has significantly addressed the topic, some limitations need
to be acknowledged. First, the analysis focused predominantly on a theoretical-normative
approach, without conducting an empirical investigation into the concrete effects of
patent breaking in real cases, especially in health emergency contexts. Furthermore, the
study did not sufficiently explore the different international perspectives on patent
breaking, limiting the analysis to the Brazilian legal context. For future work, it would be
relevant to conduct a broader comparative study, involving different legal systems and
their approaches to patent breaking, as well as to investigate in more depth the impact of
this practice on the pharmaceutical industry, technological innovation, and the availability
of medicines. It would also be important to explore the practical implications of
integrating Ellul's critiques into intellectual property regulation, considering the

technological and social transformations that shape public health policies.
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