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JUDICIAL DISCRETION IN EVALUATING EXPERT TESTIMONY IN CIVIL
CASES

A LIBERDADE DO JUIZ NA APRECIACAO DE DEPOIMENTOS DE PERITOS EM
CAUSAS CIVEIS

Abstract

The principle of the rule of law is the exercise of
an independent judiciary, free from the influence
of other branches of government, which
administers justice to uphold the law and justice.
Justice is embodied in a judge’s decision, as a
source of divine inspiration. Judges must be
required to fully understand every issue
presented to them, judges may not refuse to hear
a case even if there is no existing legal provision
governing it; judges must discover the law;
judges must engage in legal discovery
(rechtsvinding), and the considerations in a
judge’s civil judgment must be based on the
evidence presented in court, which must conform
to the types of evidence recognized under civil
procedure law, whereas expert testimony is not
considered evidence in civil cases; in civil trial
practice, judges often examine experts during the
evidentiary phase of the trial. The purpose of this
study is to examine how judges engage in legal
discovery when evaluating expert testimony in
civil cases. This study employs a normative
research design, and the approaches used include
the conceptual approach (conceptual approach).
The findings of this study indicate that the legal
basis for judicial law-making is already
established in Indonesian positive law, judges are
free and independent in formulating legal
reasoning. The stages of judicial law-making are:
ascertaining, qualifying, and constituting. Judges
are autonomous; when evaluating expert
testimony in civil cases, judges in practice tend
to rely on legal theories that influence their
perspective in resolving the specific legal issues
under review to form the basis for their rulings.
In civil cases in Indonesia, there is no definition
of an expert witness as a form of evidence, if a
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Resumo

Um principio fundamental do Estado de Direito
¢ o0 exercicio de um poder judiciario
independente — livre de influéncias externas —
que administra a justica para defender a lei e
garantir a equidade. Essa justica se materializa
nas decisBes judiciais, que servem como reflexo
da sabedoria divina. Os juizes sdo obrigados a
compreender plenamente cada questdo que lhes
é apresentada; ndo podem se recusar a julgar um
caso simplesmente porque nao existe uma norma
juridica especifica que o regule, mas devem, em
vez disso, descobrir a lei aplicavel
(*rechtsvinding*). Além disso, as consideracgdes
em julgamentos civeis devem ser fundamentadas
nas provas apresentadas durante o processo —
especificamente, nas provas reconhecidas pelo
direito processual civil —, embora o depoimento
de especialistas ndo seja classificado como
prova formal em casos civeis; contudo, na
pratica civel, os juizes frequentemente
interrogam especialistas durante a fase de
producdo de provas do julgamento. Este estudo
visa examinar o processo de descoberta juridica
judicial no que diz respeito a avaliacdo de
depoimentos  periciais em casos civeis.
Empregando uma metodologia de pesquisa
normativa, o estudo utiliza uma abordagem
conceitual. Os resultados indicam que a base
juridica para a descoberta juridica judicial esta
estabelecida no direito positivo indonésio, que
concede aos juizes a independéncia e a
autonomia para formular seu raciocinio
juridico. As etapas da descoberta juridica
judicial envolvem o estabelecimento dos fatos
(*konstatasi*), a classificacdo juridica
(*kualifikasi*) e a constituicdo juridica
(*konstitusi*). Os juizes exercem autonomia
nesse processo; na pratica, ao avaliar
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judge agrees with an expert’s testimony, the depoimentos periciais em casos civeis, tendem a
judge adopts it as his or her own opinion. se basear em teorias juridicas que moldam sua

perspectiva ao resolver as questdes juridicas
Keywords: Judge. Adjudication. Expert. Civil especificas em pauta e formular o raciocinio
Law. para suas decisdes. Embora o direito indonésio

ndo possua uma definigéo especifica de "perito"
como forma de prova em casos civeis, se um juiz
concorda com o depoimento do perito, pode
adota-lo como sua prépria opinido.

Palavras-chave: Juiz. Avaliar. Perito. Direito
Civil.

1 INTRODUCTION

The 1945 Constitution of the Unitary State of the Republic of Indonesia affirms
that Indonesia is a state governed by the rule of law. In accordance with this provision,
one of the key principles of a state governed by the rule of law is the guarantee of an
independent judiciary, free from the influence of other branches of government, to
administer justice and uphold the law and justice. Article 24, paragraph (1) of the 1945
Constitution of the Unitary State of the Republic of Indonesia affirms that the judiciary
is an independent branch of government responsible for administering justice to uphold
the law and justice, thereby providing legal certainty and justice in society through the
decisions of judges in the courts.

Court rulings made in the name of justice based on the One Supreme God imply
that the rulings issued by judges are for justice grounded in the One Supreme God. Justice
is embodied in the rulings issued by judges, as a source of the judges’ contemplation of
God. Harifin A. Tumpa concludes, “Justice arises naturally from the deepest conscience
of a judge, who is also human™?. Article 2, paragraph (1) of Law No. 48 of 2009 on
Judicial Power (Judicial Power Law) states that the administration of justice is carried out
in the name of justice based on belief in the One and Only God?. The explanatory notes
to the Law on Judicial Power state that the administration of justice in the name of justice
based on belief in the One and Only God is in accordance with Article 29 of the 1945

1 Harifin A. Tumpa, 2015, “The Application of the Concepts of Rechtsvinding and Rechtsschepping by
Judges in Adjudicating a Case,” Hasanuddin Law Review, Volume 1, Issue 2, Hasanuddin University
School of Law, Makassar, p. 130.

2 Law of the Republic of Indonesia No. 48 of 2009 on Judicial Power
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Constitution of the Republic of Indonesia, which stipulates that the State is based on belief
in the One and Only God and that the State guarantees the freedom of every citizen to
profess their respective religions and to worship according to their respective religions
and beliefs®. Therefore, the rulings made by judges must reflect God’s justice; judges
must not issue rulings arbitrarily or based solely on opinions that lack a foundation in
truth. Meanwhile, Sudikno Martonokusumo states that, “The primary duty of a judge is
to adjudicate and deliver justice to the plaintiff or defendant regarding their rights*.
Judges must be required to fully understand every issue presented to them; judges may
not refuse to hear a case even if there are no existing legal provisions governing it; judges
must be able to determine the applicable law. Sudikno Martonokusumo concluded that,
because the law is incomplete or unclear, judges must seek out the applicable law—they
must determine the applicable law—and judges must engage in legal discovery
(rechtsvinding)®. Pursuant to Article 10(1) of the Judicial Power Act, courts are prohibited
from refusing to hear, try, and decide a case filed on the grounds that the law does not
exist or is unclear; rather, they are required to hear and try such cases®. Therefore, judges
are required to adjudicate every specific case brought before them, even if there is no
applicable legal provision or if the law is unclear. It is in such situations that judges must
engage in legal discovery to render a decision and to help them determine the law. The
Judicial Power Act only regulates the judge’s obligation to explore, follow, and
understand the legal values and sense of justice that exist within society. This is stipulated
in Article 5, paragraph (1) of the Judicial Power Act’. Meanwhile, the explanatory notes
to Article 5(1) of the Judicial Power Act merely state that this provision is intended to
ensure that judges’ decisions are in accordance with the law and the sense of justice within
society®.

One of a judge’s duties is to base the reasoning in a civil case ruling on the
evidence presented in court, and such evidence must comply with the standards

recognized under civil procedure law. In civil procedure law, evidence is regulated by

3 Ibid.

4 Sudikno Martonokusumo, 2024, Law and the Judiciary, Yogyakarta, CV. Maha Karya Pustaka, p. 51

5 Sudikno Martonokusumo and Mr. A. Pitlo, 2013, Chapters on the Discovery of Law, Bandung, PT Citra
Aditya Bakti, p. 4.

6 Ibid.

7 Ibid.

8 Ibid.
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Article 164 of the HIR, Article 284 of the Rbg, and Article 1866 of the BW, which specify
the following types of evidence: written evidence, witness testimony, presumptions,
admissions, and oaths. Under the HIR system, in civil procedure, judges are bound by
admissible evidence, which means that judges may only render decisions based on the
evidence specified by law. Therefore, how do judges explore, follow, and understand the
legal values and sense of justice that exist within society, as stipulated in Article 5(1) of
the Judiciary Law? Judges must be bound by the types of evidence as regulated in civil
procedure law, namely written evidence/documents, witnesses, presumptions,
admissions, and oaths. To assist judges in the examination of civil cases, expert testimony
Is often required from experts who understand the legal values and sense of justice that
exist within society; however, expert testimony is not explicitly regulated as a form of
evidence in civil procedure law, as provided for in Article 164 of the HIR, Article 284 of
the Rbg, and Article 1866 of the BW. Sudikno Martonokusumo states®. “According to the
HIR, in civil proceedings, judges are bound by admissible evidence, which means that
judges may only render decisions based on the evidence specified by law. The types of
evidence in civil proceedings specified by law (Article 164 of the HIR, Article 284 of the
Rbg, and Article 1866 of the BW) are written evidence, witness testimony, presumptions,
admissions, and oaths”.

Therefore, judges are bound by the rules of evidence in civil procedure; however,
civil procedure law does not explicitly regulate expert testimony as a means of proof in
civil cases at trial. Meanwhile, Sunarto argues that'. “The law can be upheld and justice
can be felt if the trial proceedings conducted by the judge are carried out with the utmost
care and precision, so that the resulting verdict is accountable to the law, society, and
God.” With regard to the process of presenting evidence in court, the judge must consider
the admissible evidence presented during the trial in order to render a decision that is
accountable to the law, the public, and God; therefore, the evidence presented in court
must be admissible as provided for in the rules of civil procedure. Although expert
testimony is not explicitly regulated in the Civil Procedure Code, judges must

nevertheless hear expert testimony to serve as the basis for their legal reasoning in the

9 Sudikno Martonokusumo, 2013, Indonesian Civil Procedure Law, Yogyakarta, Cahaya Arta Pustaka, p.
157.
10 Sunarto, 2014, The Active Role of Judges in Civil Cases, Jakarta, Prenadamedia Group, p. 79.
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decision. Judges should also hear expert testimony in civil cases to understand the
customs still practiced in society; to this end, judges must hear testimony from customary

law experts as the basis for their reasoning in the decision.

2 THEORETICAL FRAMEWORK

In Indonesian civil procedure law, the role of experts in civil cases is not explicitly
regulated as a means of evidence in civil proceedings; the matter of experts as a means of
evidence is not included in Book Four of the Civil Code, but is instead found in the
Herzine Indische Reglement (HIR). According to Eddy O.S. Hiarigj!t. “An expert is
required in court proceedings to provide an explanation regarding a case being heard.” In
civil cases, to prove a right, expert testimony must be presented in court to explain the
existence of that right; this may be provided by a legal expert or a customary law expert,
based on their knowledge and experience, to be heard in court. The matter of expert
testimony as a form of evidence is not included in Book Four of the Civil Code, but is
regulated in the Herzine Indische Reglement (HIR) or the Revised Indonesian
Regulations, Staatblad 1941 No. 44 (RIB), in Chapter Nine regarding the adjudication of
civil cases, which must be heard by the district court, Part One, concerning the
examination of cases during court proceedings. Meanwhile, in Part Two, concerning
evidence, experts are not listed as a form of evidence; neither the BW nor the RIB contains
a definition of an expert or expert testimony. Article 154(1) of the RIB merely provides
that, “If, in the opinion of the Chief Judge of the District Court, the case can be clarified
through the examination or appointment of experts, then, by virtue of his office and at the
request of the parties, he may appoint such experts”. Furthermore, Article 306 of the RIB
provides, among other things, that, “Reports from experts appointed by the government
to express their opinions and views on the circumstances of the case in question may only
be used to provide information to the judge, and the judge is under no obligation
whatsoever to follow the expert’s opinion if the judge’s conviction conflicts with that
opinion. However, if the judge agrees, the opinion is adopted by the judge and considered

his own (overgenomen en tot de zijne gemaankt).”

11 Edward Omar Sharif Hiariej, 2012, Theory and Law of Evidence, Yogyakarta, Erlangga, p. 62.
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The ruling issued by the judge must deliver justice based on the considerations set
forth in the ruling, taking into account expert testimony in civil cases, which has probative
value as valid evidence under civil procedure law. If a judge accepts only the types of
evidence permitted under civil procedure law pursuant to Article 164 of the HIR, Article
284 of the Rbg, and Article 1866 of the BW-—namely, written evidence, witness
testimony, presumptions, admissions, and oaths—then expert testimony serves only as
expert witness testimony, not as expert testimony as defined in Article 154( (1) of the
RIB. The urgency of this research stems from the absence of binding standards or
methodological guidelines that judges can follow when using expert evidence as valid
evidence in civil procedure, as well as the lack of a concept that judges can use as a guide
in formulating legal considerations in their decisions as legal findings set forth in the
decision; therefore, further research is necessary. Based on the legal facts above,
regarding the legal rules on expert testimony as admissible evidence under the civil
procedure law in force in Indonesia—which may be used in a judge’s decision—there are
no explicit rules or limitations governing judges in formulating legal considerations to
make legal findings in their decisions; thus, further research is urgently needed on judges’
legal findings when evaluating expert testimony in civil cases. This study focuses on
judges’ legal findings in adjudicating civil cases that consider expert testimony in rulings
as evidence in civil cases, as well as the formulation of judges’ legal opinions that serve
as the basis for legal reasoning in civil case rulings. Consequently, this study is the first
to examine judges’ legal findings when evaluating expert testimony in civil cases, This is
what distinguishes it from previous studies, including those on judges’ legal findings in
adjudicating cases.

A review of previous research relevant to the author’s study, written by Afif
Khalid, highlights that a judge’s interpretation of the law in judicial proceedings must be
based on specific principles and foundations that serve as the basis and guidelines for
judges in exercising their discretion'2. However, what distinguishes this study is that there
is no ideal concept for judges to use when evaluating expert testimony in the process of

legal discovery in civil cases. A review of previous research relevant to the author’s 2015

12 Afif Khalid, 2014, “Judicial Interpretation of the Law in the Indonesian Judicial System,” published in
the AT’ Adl Journal, Volume VI, No. 11.
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study, written by Harifin A. Tumpa, highlights that the application of the concepts of
“rechtsvinding” or “rechtschepping” may only be carried out by a judge if no relevant
legal provisions are found in the applicable legislation, or if the provisions are regulated
in the legislation but their meaning is unclear or open to various interpretations??,
However, what distinguishes this study is that there is no ideal concept for judges to use
when evaluating expert testimony in making legal findings in civil cases. A review of
previous research relevant to the author’s 2017 study—written by Muwahid—nhighlights
that the strength of this paper lies in its analysis of the methods judges use to make legal
findings when resolving a case'*, However, what distinguishes this study is that there is
no ideal concept for judges to use when evaluating expert testimony and making legal
findings in civil cases. A review of previous research relevant to the author’s 2018 study,
written by Diego A. Sambrano, highlights that judges often fail to comply with binding
rules or precedents and sometimes apply laws that have been repealed; the study found
that the strongest predictor of non-compliance in the dataset of legal rulings was an
erroneous summary®®, However, what distinguishes this study is that there is no ideal
concept for judges to use when evaluating expert testimony and making legal findings in
civil cases. A previous study on this topic was presented in a dissertation written by Muh.
Fauzi Ardi'®, The strengths of this dissertation lie in the judge’s legal reasoning through
giyas (analogy) or comparison with contemporary Islamic law. The application of giyas
in this legal reasoning is expected to contribute to the fulfillment of a sense of justice in
society; however, a limitation of this study is that there is no ideal concept for judges to
use when evaluating expert testimony in the process of legal reasoning in civil cases. A
review of previous research in this dissertation was written by Almihan!’, The strengths
of the dissertation, *Legal Reasoning in Supreme Court Justices’ Decisions as an
Instrument for Achieving Just Decisions*, lie in the fact that the Constitution, laws on

judicial power, and other relevant laws encourage justices to issue well-reasoned

13 Ibid p.1.

14 Muwahid, 2017, “Methods of Legal Reasoning (Rechtsvinding) by Judges in the Effort to Achieve
Responsive Law,” published in AL-HUKAMA: The Indonesia Journal of Islamic Family Law, VVolume 07,
Issue O1.

5 Ibid p. 5.

16 Muh. Fauzi Ardi, 2015, Judicial Jurisprudence Through Analogy, Makassar, Department of Sharia and
Islamic Law, Graduate Program, UIN Alauddin Makassar.

17 Almihan, 2021, Legal Reasoning in Supreme Court Justices’ Decisions as an Instrument for Achieving
Just Rulings, Graduate Program in Islamic Law, UIN North Sumatra, Medan.
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decisions grounded in the values of justice, (2) prismatic legal reasoning in judicial
rulings simultaneously produces the values of legal certainty, justice, and public benefit,
(3) such prismatic legal reasoning naturally earns the trust of those seeking justice because
the rulings are perceived as fulfilling the public’s sense of justice; however, a distinction
in this research is that there is no ideal concept for judges to use when evaluating expert
testimony in the process of legal discovery in civil cases. A review of previous research
in a dissertation written by Yusri'8, The strength of the dissertation *Reconstruction of
the Rules of Evidence in Civil Proceedings Based on the Principle of Justice* lies in the
fact that judges must examine the evidence presented by both parties to the case.
Following the enactment of Law No. 11 of 2008 as amended by Law No. 19 of 2016 on
Electronic Information and Transactions, electronic information and/or electronic
documents and/or their printed copies constitute valid legal evidence; however, their
application remains inequitable because they have not been explicitly regulated in the
Civil Procedure Code. A distinctive aspect of this research is the absence of judicial law-
making by judges in evaluating expert testimony in civil case rulings, which judges utilize
in the process of judicial law-making. A previous study on this topic was written in a
dissertation by Yakup Ginting®®, The significance of the dissertation *Judicial Discovery
of Law by Judges in the Resolution of Civil Cases in Indonesia* lies in the fact that judges,
as upholders of law and justice, are not merely the voice of the law but also the voice of
justice, because judges create law (“judge-made law”) through judicial discovery
(rechtsvinding), thereby serving not only as enforcers of law and justice but also as legal
innovators. However, a key distinction in this research is the absence of judicial law-
making by judges when considering expert testimony in civil case rulings; specifically,
judges do not engage in judicial law-making when evaluating expert testimony in such
rulings. The author was unable to find relevant dissertation writings because there are
indeed not many dissertations that examine judicial discovery by judges in evaluating

expert testimony when adjudicating civil cases.

18 Yusri, 2023, Reconstruction of the Rules of Evidence in Civil Proceedings Based on the Principle of
Justice, Doctoral Program (S3) in Law, Faculty of Law, Sultan Agung Islamic University (Unissula),
Semarang.

1% Yakup Ginting, 2011, Judicial Discretion in the Resolution of Civil Cases in Indonesia: Judges as
Enforcers of Law and Justice, Doctoral Program in Civil Law, Faculty of Law, Brawijaya University,
Malan.
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3 METHODOLOGY

In legal research, there is a type of research known as normative legal research.
Peter Mahmud Marzuki?®, provides a definition of normative legal research as a process
for identifying legal rules, legal principles, and legal doctrines to address legal issues that
arise. Furthermore, Peter Mahmud Marzuki also states that normative legal research is
conducted to produce new arguments, theories, or concepts that serve as prescriptions for
resolving the issues at hand. The type of research used in this legal study is normative
research, the objective of which is to integrate applicable regulations supported by
relevant legal theory. This type of legal research, commonly referred to as applied legal
research, employs normative legal case studies related to the outcomes of legal conduct—
such as ideal legal findings that judges can use when evaluating expert testimony in civil
cases to ensure justice, legal certainty, and the public interest.

This normative legal research begins with written positive legal provisions applied
to concrete legal events in judicial decisions. Therefore, this research always combines
two stages of investigation: the first stage is to study the applicable normative law; the
second stage is to apply it to specific events to achieve the objective. The results of this
application will determine whether the normative legal provisions under review have
been applied correctly or not. Application can be achieved through concrete actions and
legal documents. In order to obtain information from various aspects regarding the issue
being investigated, this study employs the statutory approach, the theoretical approach,
and the conceptual approach. Qualitative analysis within an empirical-normative
framework serves as the data analysis model used here. According to Denzin and
Lincoln?!, qualitative research itself involves using natural settings to interpret
phenomena and employing various contemporary approaches. Generally accepted
methods will be used to synthesize sources related to the collected data, which will then
be analyzed to draw conclusions that address the author’s initial hypotheses regarding the

research subject. In the concluding section of this dissertation, the author will attempt to

20 peter Mahmud Marzuki, 2010. Legal Research, Revised Edition. Jakarta: Kencana Media Group. p. 184.
21 Lexy J. Moleong, 2010, Qualitative Research Methods, Remaja Rosdakarya, Bandung, p. 5.
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articulate these findings to encourage solutions or legal actions that should be taken by
policymakers in this country and nation.

Legal analysis is the process of organizing data so that it can be interpreted??, Data
processing and analysis in sociological legal research follow the methods of data analysis
used in the sciences. To understand the texts contained in the data, a hermeneutic
interpretive method is used that considers both the synchronic relationship between the
text and the legal context—that is, examining the law in terms of its purpose—and the

diachronic relationship—that is, examining the law in terms of its impact on society?.

4 RESULTS AND DISCUSSIONS

4.1 Judicial considerations in civil judgments

There have been several District Court rulings in civil cases that considered expert

witnesses presented at trial by the parties to the case; the data can be viewed below.

Table 1.1 Data on District Court Rulings

No. Court Name Case Number The Parties Judgment

1. Makale District Court 225/Pdt.G/2023/PN Mak Defendant Motion to Dismiss
2. Makale District Court 70/Pdt.G/2022/PN Mak Defendant Motion to Dismiss
3. Pinrang District Court 19/Pdt.G/2023/PN Pin Defendant Thzgg:é%n 1S
4, Tondano District Court 235/Pdt.G/2024/PN Tnn Defendant Thzgg:é%n 1S

Several district court decisions listed in Table 1.1 involve civil cases where the
parties submitted expert testimony as evidence during the trial, which was subsequently
considered by the judge presiding over the civil case. In the reasoning section of the
decision, the judge stated: “The court finds that this is consistent with the expert testimony
of the defendant, Sismay Eliata Tulungallo, who essentially stated that the land had been

putta (released from a mortgage), and that the land was planted with sandalwood trees

22 Nasution. 2008. Qualitative Humanistic Research Methodology, Tarsito. Bandung. p. 126.

23 Mulyanto, 2018. The Reorganization of Customary Law Communities into Customary Villages under
Law No. 6 of 2014 on Villages in Bali Province, Doctoral Dissertation in Law, Gadjah Mada University,
2018. p. 18.
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and stones™?*, With regard to the expert witness presented by the defendant in the civil
case, the panel of judges considered the expert’s testimony as evidence in accordance
with the rules of civil procedure; however, it did not rely on the expert witness’s testimony
pursuant to Article 164 of the HIR, Article 284 of the Rbg, and Article 1866 of the BW—
namely, written evidence, testimony by witnesses, presumptions, admissions, and oaths—
but the panel of judges tended to rely on expert testimony as provided for in Article 154(1)
of the RIB. This is also consistent with the panel of judges’ reasoning, which states,
“considering that, based on this assessment, it is consistent with the expert testimony
provided by the defendants”?°. The expert’s opinion, which was in agreement with the
judge’s and was adopted by the judge as his own, stated that, in the expert’s view, a claim
for damages based on a court decision that has become final and binding—if filed through
a civil lawsuit—is inappropriate because such claims for damages are already regulated
in Articles 95 and 96 of the Criminal Procedure Code; whereas the panel of judges
concurred with the expert’s testimony and incorporated it into the reasoning of the
decision, which states, “Considering that the panel is of the opinion that the plaintiff, who
alleges that an unlawful act as provided for in Article 1365 of the Civil Code has been
committed, should have further elaborated on what specific actions were taken that could
be categorized under Article 1365 of the Civil Code, and that such actions do not fall
under the category of damages as provided for in Article 95(1) of the Criminal Procedure
Code?®. With regard to the expert opinion mentioned above, which was adopted as the
opinion of the panel of judges, the expert’s opinion in a civil case is not considered
evidence used as a basis for the decision; rather, it is the panel of judges’ own opinion
that forms the basis of the decision. Thus, what is the status of expert testimony presented
in a civil case that can be accepted as valid evidence as regulated under civil procedure
law, so that expert testimony can be used for evidentiary purposes in court proceedings
and accepted as evidence. Based on the above reasoning, the author feels it is important
to conduct further dissertation research to determine the status of expert evidence in civil
cases, with the title “Judicial Discovery in Assessing Expert Testimony in Civil Cases.”

This study employs an approach based on practical law as outlined by D.H.M.

24 Copy of the Judgment of the Makale District Court, No. 225/Pdt.G/2023/PN Mak, p. 52.
% Copy of the Judgment of the Makale District Court, No. 70/Pdt.G/2022/PN Mak, p. 65.
% Copy of the Judgment of the Tondana District Court No. 235/Pdt.G/2024/PN Tnn, p. 101.
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Meuwissen, according to whom legal discovery stems from legal practice and results in
three forms of approach: law-making, legal discovery, and legal assistance?’. The
approach to legal discovery, in this context, pertains to the concretization of the products
of lawmaking. Legal discovery is the process of arriving at concrete legal decisions that
directly produce legal consequences for an individual situation (judicial rulings,
administrative decisions, deeds drawn up by notaries, and so on). In a certain sense,
judicial interpretation is a reflection of lawmaking; whereas lawmaking involves
establishing general principles from which specific cases can later be derived, judicial
interpretation brings the specific case to the forefront (presenting it first), while at the
same time establishing its general legal effect.

4.2 The steps a judge takes to render a decision

A judge will not rule on a dispute without first hearing the evidence. Once the
concrete facts have been formulated or established, they must be translated into legal
terms so that the law can be applied, since the law cannot be applied directly to the
concrete facts. Thus, the established concrete facts must then be converted or translated
into legal facts. Only after the concrete facts have been converted into legal facts can the
law be applied and the judge’s decision rendered. However, the starting point for legal
analysis is the process of proving and qualifying the concrete facts. Here, relevant
concrete events are sought, and the applicable law must also be identified. The second
step is to qualify the concrete event; the concrete event must be translated into legal
language—it is the concrete event that is qualified—to be transformed into a legal event
so that the law can be applied. The third step is to search for or select legal provisions
from legal sources such as statutes, customary law, case law, legal doctrine, and human
behavior. The fourth step is to analyze or interpret these legal provisions. The fifth step
is to apply the legal provisions to the legal event using syllogistic reasoning. The sixth
step is to evaluate and consider the arguments. Here, attention must be paid to the “Idee

des Rechts”—that is, the elements that must be considered when rendering a decision: the

27 B. Arief Sidharta, 2022, The Development of Law, Legal Science, Legal Theory, and Philosophy of
Law, Bandung, PT. Refika Aditama, p. 24
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decision must embody justice (Gerechtigkeit), utility (ZweckmaRigkeit), and legal
certainty (Rechtssicherheit). Ideally, these three elements should be present in every
ruling in a balanced manner; therefore, according to Sudikno, there are three stages a
judge must go through: establishing the facts, classifying the events, and constituting the
legal events. Once these legal values have been identified, they are formulated and then
incorporated as the basis and reasoning for the judge’s ruling to resolve the specific case
currently before the court. A judge also has the authority to deviate from the prevailing
law; to do so, the judge must be convinced, based on conscience, rationality, and the
greater benefit to society, that this deviation is necessary—even at the expense of legal
certainty. A judge also has the authority to deviate from written law (contra legem) if the
written legal provision is obsolete, because the norm is outdated and no longer aligns with
the development and progress of society. Therefore, if a judge decides a case based solely
on written law, or through a deliberation among the judges by a majority vote of the three-
member panel or an odd number of votes, This implies that justice is calculated
mathematically or quantitatively rather than qualitatively, even though the law is not
synonymous with mathematical justice; consequently, when the ruling handed down does
not align with the public’s sense of justice, the authority of judges and the judicial system
continues to decline. Furthermore, when these provisions are considered in light of the
legal doctrines discussed above, as well as in light of judicial practice in handling cases
as evidenced by several analyzed rulings, certain commonalities emerge regarding the
stages involved in formulating the legal reasoning in judicial decisions—stages that are

considered most appropriate?®.

28 Yakup Ginting, 2011, Judicial Discretion in the Resolution of Civil Cases in Indonesia: Judges as
Enforcers of Law and Justice, Doctoral Program in Civil Law, Faculty of Law, Brawijaya University,
Malang, p. 367.
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4.3 Theory of judicial reasoning

Regarding the latter—Ilegislative precedent—unlike the creation of law, the
distinctive nature of legal discovery has received extensive attention (discussion) in legal
theory and the philosophy of law. The number of publications on the methodology of
legal discovery is now too numerous to count. However, certain developments can be
observed in the theory of legal discovery. Whereas in the past (namely in the 19th century)
attention was primarily focused on the skills of interpretation and explanation, today the
emphasis is placed—as already noted in the second principle—on the discovery of a
rationally justifiable argument. It is now understood that the interpretation of laws or the
application of the law involves more than merely applying a syllogism formally and
correctly. The challenge lies in identifying and structuring the premises of an argument.
It is no longer sufficient for reasoning to be logically sound (and thus valid); rather, the
selection of premises must also be supported by rational arguments (to the extent that this
is possible). In this context, a distinction is made between the heuristics of a legal decision
and its legitimacy. The former refers to the factual history of the decision’s formation,
while the latter refers to the rational (or, if preferred, normative) justification for the
decision. Separating heuristics and legitimacy in time is a mistake; the two are
intertwined, meaning that in the subsequent (ex post) stage, both factual factors
(psychological and social) and rational arguments play a role. However, the emphasis
lies—both ex ante and ex post—on rational argumentation. A concrete legal decision that,
when presented before a legal academic forum and before the parties involved in that
decision, fails to develop an acceptable argument should not be considered (or enforced)
as positive law. This understanding has been fundamentally developed within the
teachings of legal methodology and the theory of argumentation. In connection with this,
the distinctive nature of what is called “legal thinking” has also come to the fore. In
reality, “legal thinking” does not exist; that is, there is no separate or distinct type of
thinking (different from others). A jurist reasons and thinks (hopefully) just as well—or
as poorly—as anyone else. Only the structure of the context, in which a jurist involved in
the formation of law argues, is specific (characteristic). This specificity lies in the
structure of accountability before the relevant forum. For an understanding of the

uniqueness of legal discovery, the very old tradition of hermeneutics is crucial. A legal
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decision always implies the establishment of a particular relationship between rules and
facts, namely between normative moments (from laws, for example) and factual moments
(from concrete situations, for instance). These moments influence each other, and there
is a kind of circular relationship between them (an endless cycle). Facts are qualified from
the perspective of norms, and the norms are selected based on events (facts). Martin
Kriele states there is a “Hinund Herwandern des Blicks” (the act of repeatedly turning
one’s gaze to the right and left) that continues incessantly. Norms and facts manifest a
pre-understanding (Vorverstandnis) for each, which determines the interpretation and
assessment of other moments. Once again, we see that in the context of legal
development, norms and facts should not be separated from one another. Prominent
figures in Dutch civil law, such as Scholten, Bregstein, and Eggens, have repeatedly
expressed this understanding verbally and in writing, and it is also demonstrated in their
legal handling (compare the conclusions of A.G. Eggens in the 1950s). However, it still
seems possible to further structure their arguments. Regarding this, in the Netherlands,
among others, Crombag and De Wild have produced significant works.

The results and discussions of an article must be presented in a clear and organized
manner, based on the data collected and the analyzes carried out during the study.
Initially, the results must be presented in an objective and concise way, using tables,
graphs and statistics, if applicable, to highlight the main findings. Then, in the discussion
section, the results are interpreted in light of existing literature, highlighting similarities,
differences and implications for theory and practice.

Furthermore, limitations of the study and possible directions for future research
are discussed. It is essential that both the results and the discussion are based on solid
evidence and that they contribute significantly to the advancement of knowledge on the

topic addressed.

5 CONCLUSION

The civil law legal system applied in Indonesia influences the mindset of law
enforcement officials, who consider the law to be perfect. Judges only apply the law, and
thus, they are seen as having usurped the power of the lawmakers. The legal basis for

judges' legal discovery is already regulated in positive Indonesian law (Law on Judicial
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Power, Law on General Courts, Law on the Supreme Court). Judges are independent and
autonomous in making legal considerations, applying the meaning of adjudication
according to the law. There are stages of legal discovery that are deemed appropriate for
judges to carry out through phases, namely, to constitate, to qualify, and to constitute,
while paying attention to the patterns of legal discovery and the stage of applying legal
rules to concrete events as well as formulating legal rules in the format of decisions
(judges are autonomous). The stages of law application or applying the law as it is also
involve the stages of constitation, qualification, and constitution, directly applying written
law to legal events without conducting legal discovery (judges are heteronomous).
Regarding the methods of legal discovery in theory that judges can use to assess expert
testimony in civil cases, in practice, judges tend to use theories that influence their
perspective in solving the concrete legal problems being examined to make
considerations in their decisions. The legal basis for judges in examining experts in civil
cases in Indonesia remains based on the provisions of the Civil Code (BW) and the
Regulation of the Supreme Court (RIB), which does not define experts or expert
testimony as evidence in civil cases. Article 154 paragraph (1) of the RIB only regulates:
"If, in the opinion of the chairperson of the District Court, the case can be clarified by the
examination or appointment of experts, then by virtue of their position upon the request
of the parties, they can appoint those experts." Meanwhile, Article 306 of the RIB
stipulates that, "Reports from experts appointed by the government to express their
opinions and thoughts about the circumstances of the relevant case can only be used to
provide clarification to the judge, and the judge is not obligated to adhere to the opinions
of the expert if the judge's conviction contradicts that opinion. However, if the judge

agrees, that opinion is adopted by the judge and considered as their own opinion”.
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