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Abstract 

This study examines the meaning of the phrase 

“minor nature of the act” in Article 54 (2) of the 

2023 Criminal Code (KUHP) as the basis for a 

judge’s decision to grant leniency. The issue 

arises because the 2023 Criminal Code does not 

provide clear parameters regarding the measure 

of “the minor nature of the act”, while this 

concept serves as the basis for judges to refrain 

from imposing a criminal sentence in order to 

consider aspects of justice and humanity. This 

research is crucial to prevent the rigidity of 

criminal sentencing, which has historically 

tended to prioritize formal legal certainty alone. 

The research method employed is normative 

legal research using a statutory approach, a 

conceptual approach, and a comparative 

approach. Legal materials were obtained through 

literature review and analyzed qualitatively using 

legal interpretation and prescriptive 

argumentation. The results of the study indicate 

that “minor acts” should be interpreted 

substantively based on the concrete severity of 

the criminal act, rather than solely based on the 

 Resumo 

Este estudo examina o significado da expressão 

"natureza menor do ato" constante no Artigo 54, 

parágrafo 2, do Código Penal de 2023 (KUHP), 

como fundamento para a decisão do juiz de 

conceder clemência. A questão surge porque o 

Código Penal de 2023 não estabelece 

parâmetros claros quanto à dimensão da 

"natureza menor do ato", embora esse conceito 

sirva de base para que os juízes deixem de 

aplicar uma pena criminal, levando em conta 

aspectos de justiça e humanidade. Esta pesquisa 

é fundamental para evitar a rigidez na aplicação 

de penas criminais, que historicamente tendeu a 

priorizar apenas a segurança jurídica formal. O 

método de pesquisa empregado é o jurídico-

normativo, utilizando abordagens legal, 

conceitual e comparativa. Os materiais jurídicos 

foram obtidos por meio de revisão bibliográfica 

e analisados qualitativamente, utilizando-se da 

interpretação jurídica e da argumentação 

prescritiva. Os resultados do estudo indicam que 

"atos menores" devem ser interpretados de 

forma substantiva, com base na gravidade 
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formal classification of minor offenses. These 

parameters include the minimal nature of the 

harm caused, the low degree of culpability of the 

perpetrator, and the assessment that punishment 

no longer serves the objectives of criminal 

punishment. 

 

Keywords: Judicial Pardon. Minor Nature of the 

Act. Criminal Law.  

concreta do ato criminoso, e não apenas na 

classificação formal de infrações de menor 

potencial ofensivo. Tais parâmetros incluem a 

natureza mínima do dano causado, o baixo grau 

de culpabilidade do autor e a avaliação de que a 

punição já não atende aos objetivos da sanção 

penal. 

 

Palavras-chave: Perdão Judicial. Natureza de 

Menor Gravidade do Fato. Direito Penal. 

 

 

1 INTRODUCTION 

 

The sentencing formula in the old Criminal Code appears rigid (Adytia, Wachdin, 

Affan, & Said, 2024). Punishment is viewed as an absolute consequence that must be 

imposed once the two elements of a crime, namely the criminal act and culpability 

(criminal liability), have been proven (Tim Penyusun RKUHP 2015, 2015).  The concept 

of judicial pardon is contained in Article 54 (2) of the 2023 Criminal Code, which states: 

“The minor nature of the act, the personal circumstances of the perpetrator, or the 

circumstances at the time the criminal act was committed and those that occurred 

thereafter may serve as grounds for consideration in refraining from imposing a sentence 

or applying a sanction, taking into account aspects of justice and humanity.” This 

provision establishes a new principle in the reform of Indonesian criminal law, providing 

judges with new guidelines for sentencing based on their authority to grant leniency to 

offenders of minor offenses (Kusuma, Lestari, & Dewi, 2025). 

The urgency of such regulations is evident from various cases of minor criminal 

offenses that have occurred in Indonesia. The case of the theft of three cocoa beans by 

the defendant Minah, who was sentenced to one month and fifteen days in prison with a 

three-month probation period, as well as the case of the theft of 1.9 kilograms of rubber 

sap by the defendant Samirin, resulting in a loss of Rp17,480.00 and leading to a prison 

sentence of two months and four days, demonstrate that the application of criminal law 

remains focused solely on formal legal certainty (Fachri, 2023). From the perspective of 

substantive justice, the criminal penalties imposed in these cases are considered 

disproportionate because they fail to take into account the minor nature of the offenses 

and the specific circumstances of the offenders (Rizky, 2023). Therefore, the inclusion of 
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Article 54 (2) of the 2023 Criminal Code is important as a tool for avoiding rigidity in 

criminal law and achieving a more just and humane criminal justice system (Saputra, 

2020). 

Rigidity in criminal law not only runs counter to the objectives of criminal law, but 

also places an increasingly heavy, difficult, and unpleasant burden on society due to the 

fear of criminal sanctions (Meliala, 2020). The concept of a judicial pardon in Article 54 

(2) of the 2023 Criminal Code is linked to modern theories of the purpose of punishment, 

which view criminal punishment not merely as retribution, but also as a means to achieve 

public benefit, protect society, and rehabilitate offenders (Sanna, 2025). In relative theory, 

sentencing must consider whether or not there is an urgent need to impose a criminal 

penalty to achieve that objective; thus, under certain circumstances, a judge may refrain 

from imposing a penalty if sentencing is deemed no longer beneficial to either the 

offender or society. Furthermore, this study also employs the theory of criminal 

individualization, which emphasizes that sentencing must consider the specific 

circumstances of the offender and the nature of the offense, thereby granting the judge 

discretion to consider the “minor nature of the act” as grounds for issuing a judicial 

pardon, with the aim of ensuring that sentencing is proportionate, humane, and justice-

based. 

Studies on judicial pardons under the 2023 Criminal Code generally still focus on 

the existence of judicial pardons as part of the reform of Indonesian criminal law. Previous 

research has tended to discuss the philosophical basis and regulatory objectives, but few 

have specifically examined the formulation of the “minor offense” criterion as the basis 

for applying judicial pardons. In fact, the main issue in the application of Article 54 (2) 

of the 2023 Criminal Code lies precisely in the absence of clear criteria regarding what 

constitutes a minor offense. This conceptual gap becomes increasingly significant 

because the 2023 Criminal Code no longer formally distinguishes between crimes and 

offenses as defined in the old Criminal Code. 

In light of these issues, this article poses a research question regarding how the 

meaning of “minor offense” in Article 54(2) of the 2023 Criminal Code should be 

interpreted as the basis for a judge’s decision to grant leniency in the context of the reform 

of Indonesian criminal law. This article argues that the phrase “minor offense” should not 

be interpreted formally based on the classification of minor offenses, but rather 
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substantively based on the concrete level of seriousness of a criminal act. Therefore, the 

novelty of this research lies in the effort to formulate substantive indicators of  “the minor 

nature of the offense” through a conceptual and comparative legal approach, particularly 

by drawing on the Dutch Rechterlijke Pardon model, in order to establish parameters that 

are more proportional, humanistic, and still ensure legal certainty in the application of 

judicial pardons in Indonesia. 

 

2 THEORETICAL FRAMEWORK 

 

This study is grounded primarily in the modern theories of punishment, 

particularly the relative or utilitarian theory, which understands punishment not merely as 

a form of retribution for a criminal act but as an instrument directed toward socially 

beneficial objectives, including crime prevention, social protection, and the rehabilitation 

of offenders. From this perspective, the imposition of punishment is not necessarily 

justified merely because the elements of a criminal offense and the offender’s culpability 

have been established. Rather, punishment must remain functionally necessary and 

proportionate to the circumstances of the case. This theoretical perspective is 

complemented by the theory of individualization of punishment, which requires 

sentencing to consider not only the objective seriousness of the criminal act but also the 

subjective circumstances of the offender. The principle of individualization therefore 

provides a theoretical basis for judicial discretion in determining whether the imposition 

of a criminal sanction remains necessary in a particular case. Within Article 54 (2) of the 

2023 Criminal Code, these theories explain why the “minor nature of the act” may 

constitute a legitimate consideration for a judge to refrain from imposing a sentence when 

punishment would no longer correspond to the seriousness of the conduct, the offender’s 

culpability, and the purposes of punishment. 

The theoretical framework is further developed through the principle of 

proportionality and the concept of judicial pardon (rechterlijk pardon), which emphasize 

that the criminal justice system must maintain a rational relationship between the 

seriousness of the offense, the degree of culpability, and the necessity of punishment. 

Proportionality prevents the imposition of criminal sanctions that are excessive in relation 

to the actual harm and culpability involved, while judicial pardon provides a mechanism 
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through which a court may recognize that a conviction does not necessarily have to be 

followed by the imposition of punishment. Accordingly, the “minor nature of the act” in 

Article 54 (2) should be understood as a substantive assessment rather than a formal 

classification of an offense as minor. The assessment requires consideration of the 

concrete harm or danger resulting from the act, the degree of culpability attributable to 

the offender, and whether punishment remains necessary in light of the purposes of 

criminal law. This framework is particularly relevant following the reform of Indonesian 

criminal law, in which the 2023 Criminal Code no longer relies on the former formal 

distinction between misdrijven and overtredingen. Thus, the theories of punishment, 

individualization, and proportionality, integrated with the judicial pardon concept, 

provide the analytical foundation for formulating substantive criteria for determining the 

“minor nature of the act” under Article 54 (2). 

 

3 METHOD 

 

The research method employed is doctrinal legal research, which aims to analyze 

legal norms and concepts regarding the meaning of “minor acts” in judges’ decisions to 

grant leniency, while also formulating substantive indicative recommendations regarding 

“minor acts.” Regarding the legal research models used in this study, there are three 

research approaches employed to address the research problem: the statute approach, the 

conceptual approach, and the comparative approach. 

The sources of legal materials in this study include primary and secondary legal 

materials selected based on their relevance to the research problem. Primary legal 

materials consist of national legislation and international legal instruments, while 

secondary legal materials include literature, legal doctrine, and scholarly articles that 

support the legal analysis. The collection of legal materials was conducted through library 

research, followed by qualitative analysis using legal interpretation methods, the 

systematization of legal norms, and the formulation of prescriptive arguments. Through 

this approach, this study is expected to produce normative conclusions and coherent legal 

recommendations, while also providing a comprehensive understanding of the concept of 

the minor nature of an act in the context of a judge’s pardon decision. 
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4 RESULTS AND DISCUSSION 

 

4.1 Criteria for judicial pardon in several countries 

 

The concept of judicial pardon serves as the basis for judges in considering the 

objectives and guidelines of sentencing, in addition to the criminal act (objective/legal 

requirement) and culpability (subjective requirement), when justifying the sentencing of 

an individual (Yosuki & Tawang, 2018).  The essence of the concept of judicial pardon 

is that the defendant is found guilty of the charges brought by the prosecutor, but the 

judge does not impose a sentence or any other penalty on the defendant. 

The concept of a judicial pardon under Article 54 (2) of the 2023 Criminal Code is 

closely linked to modern theories of criminal punishment, which no longer view 

punishment solely as a means of retribution. In relative theory, punishment is aimed at 

achieving the goals of prevention, rehabilitation, and the protection of society. Therefore, 

a sentence does not always have to be imposed if punishment is deemed no longer 

beneficial to the offender or society. Furthermore, this concept is also related to the theory 

of individualization of punishment, which emphasizes that the imposition of punishment 

must take into account the specific circumstances of the offender and the characteristics 

of the criminal act. The approach of individualization of punishment positions the judge 

as the central actor in assessing the proportionality of punishment based on the values of 

substantive justice and humanity (A.Barlian & Arief, 2017).  

In the context of the 2023 Criminal Code, the provision regarding “minor acts” 

should not be interpreted narrowly, as is the case in Portugal (Dispensa de Pena), where 

Article 74(1) of the Portuguese Criminal Code limits the application of exemption to 

criminal offenses carrying a specific maximum penalty, such as imprisonment for a 

maximum of six months or a specific fine (Hasibuan, 2021). The Portuguese approach 

does indeed provide legal certainty because its formais parameters are clear, but it risks 

being overly rigid and inconsistent with the spirit of Indonesia’s criminal law reform, 

which emphasizes individualized sentencing. If Indonesia were to fully adopt such a 

model, judges would be bound solely by the severity of the formal criminal penalty 

without being able to consider the complexity of the concrete facts of a case. 

Consequently, there is a possibility that a case which is formally classified as serious, but 
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which substantively has a minor impact and is deserving of forgiveness, may in fact fall 

outside the scope of the Rechterlijke Pardon mechanism (Saputro, 2016). 

Compared to the Portuguese model, the concept of “minor offenses” in the 2023 

Criminal Code is more appropriately interpreted in line with the Dutch model, as set forth 

in Article 9a of the Dutch Criminal Code (Syahputra, 2016). This is because the Dutch 

concept does not base pardon solely on the threat of criminal punishment, but on the low 

level of seriousness of the offense, the offender’s personality, the circumstances at the 

time the offense was committed, and the conditions following the offense. This approach 

is more flexible and aligns with the philosophy of Rechterlijke Pardon as a “safety valve” 

(veiligheidsklep) within the criminal justice system. In the Dutch model, judges are given 

the discretion to assess whether punishment is still necessary or, conversely, contrary to 

a sense of justice and humanity. This approach is more relevant to Indonesia’s criminal 

reform policy, which positions punishment as an ultimum remedium and emphasizes a 

balance between legal certainty, justice, and public benefit. (Estiningtyas, Ulfatul 

Hasanah, & Windari, 2024). 

However, the concept of judicial discretion in the Netherlands described above 

differs in several respects from the concept of judicial discretion under Article 54(2) of 

the 2023 Criminal Code. First, the Netherlands uses the criterion of “the minor nature of 

the act,” which is assessed based on whether the social impact of the criminal act 

committed by the perpetrator is minor or not. Meanwhile, in Indonesia, the criterion of 

“the minor nature of the act” is used, meaning that acts that can be pardoned are generally 

minor criminal offenses; the focus is not on the impact but rather on the gravity of the 

offense itself.  However, according to the author, the interpretation of “the minor nature 

of the act” is entirely within the judge’s discretion to assess—whether it is interpreted 

based on the act’s inherently minor nature or based on the minor severity of the offense 

itself. Second, regarding the criterion of considering justice and humanity, this is not 

included in Dutch law, whereas in Indonesia, this criterion is paramount for judges in 

deciding on pardon. 

In addition to the Dutch Criminal Code, the Greek Criminal Code is also relevant 

because it emphasizes that judges may refrain from imposing a sentence if the offense is 

deemed very minor and punishment is no longer considered useful for preventive 
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purposes. However, the Greek model remains relatively abstract because it does not 

provide detailed criteria regarding what constitutes “minor.” 

In addition to the Netherlands, Portugal, and Greece, the concept of judicial pardon 

is also recognized in the Somali Penal Code through the provision on Judicial Pardon in 

Article 147 of the Somali Penal Code. Unlike the Dutch model, which focuses on the 

concrete severity of the criminal offense, the Somali provision places greater emphasis 

on the individualization of the offender, particularly the offender’s age and the likelihood 

of recidivism. Pardon may only be granted to offenders under the age of 18 or over 70 

facing a specific maximum penalty, and only if the judge is convinced that the offender 

will not repeat the criminal offense. This approach demonstrates a fairly strong preventive 

and rehabilitative orientation because the primary focus is not solely on the gravity of the 

criminal act, but on the protection of specific age groups and the judge’s confidence in 

the offender’s prospects for rehabilitation. However, the Somali model tends to be more 

restrictive compared to the Dutch model because its application is strictly limited based 

on age and specific maximum penalties. Therefore, although it is relevant in terms of the 

individualization of punishment, the Somali model is not entirely suitable as a primary 

reference for Indonesia, which, through Article 54 (2) of the 2023 Criminal Code, seeks 

broader flexibility in considering substantive justice and humanity.  

  

Table 1 

Criteria For The Minor Nature Of The Act In Judicial Pardon Decisions 

No. Country Legal Basis Terms Used Criteria 

1. Indonesia Article 54 (2) of 

the 2023 Criminal 

Code 

Putusan 

Pemaafan 

Hakim 

The minor nature of the act, the 

personal circumstances of the 

offender, the circumstances at the 

time the offense was committed, 

and the circumstances following the 

offense, considering justice and 

humanity. 

2. The 

Netherlands 

Article 9a of the 

Dutch Criminal 

Code (WvS) 

Rechterlijke 

Pardon 

The minor nature of the act, the 

offender’s character, and the 

circumstances at the time of and 

following the commission of the 

offense. 

3. Portugal Article 74(1) of 

the Portuguese 

Criminal Code 

Dispensa de 

Pena 

The offense is punishable by a 

maximum of 6 months’ 

imprisonment or a specific fine; it 

involves a minor violation of the 

law and a minor offense; the 

damages have been compensated; 
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and there are no factors preventing 

the resolution of the matter in this 

manner. 

4. Greece Greek Criminal 

Code 

Does not use 

specialized 

terminology 

The offense is very minor, 

considering the character of the 

offender, and punishment is 

deemed ineffective in preventing 

the offender from repeating the 

criminal act. 

5. Somalia Article 147(1) 

and (2) of the 

Somali Criminal 

Code 

Judicial 

Pardon 

The offender is under 18 years of 

age or over 70 years of age, the 

maximum penalty is no more than 3 

years’ imprisonment or a fine, and 

the judge is convinced that the 

offender will not repeat the 

criminal act. 

Source: Author’s Analysis Results 

 

Based on this comparison, the Dutch model remains the more ideal model for 

Indonesia to follow, as it strikes a balance between judicial discretion and more concrete 

criteria for consideration (Remmelink, 2003). The criterion of “minor acts” in the 2023 

Criminal Code should be formulated in accordance with the Dutch approach, namely 

interpreted as the low level of concrete seriousness of a criminal offense, taking into 

account: the minor consequences caused, the low degree of the perpetrator’s culpability, 

the motive and purpose of the act, the perpetrator’s personal circumstances, the attitude 

of the perpetrator after the criminal act occurred, the existence of reconciliation or 

restitution, and the assessment that punishment no longer serves the public interest or the 

objectives of punishment (Nilvany Hardicky, Riadi Asra Rahmad, & Heni Susanti, 2024). 

Such a formulation is more in line with the nature of reforms in Indonesian criminal law, 

which call for flexibility in sentencing based on substantive justice, while still requiring 

objective parameters to prevent disparities or abuse of authority by law enforcement 

officials (Suryawan, 2021). 

 

4.2 Criteria for the minor nature of the act in judicial pardon decisions 

 

The provision regarding “minor acts” in Article 54(2) of the 2023 Criminal Code 

raises conceptual issues because the 2023 Criminal Code no longer distinguishes between 

crimes and offences as defined in the old Criminal Code. All criminal acts are unified 

under the concept of “criminal offenses,” thereby explicitly abolishing the formal 
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classification between minor offenses and serious offenses. Nevertheless, Barda Nawawi 

Arief explains that the 2023 Criminal Code essentially still implicitly recognizes a 

classification of offense severity, namely very minor offenses, serious offenses, and very 

serious or extremely serious offenses. Very minor offenses are generally punishable by a 

fine of Category I or II alone, while serious offenses are punishable by imprisonment of 

more than 1 year up to 7 years, and very serious offenses are punishable by imprisonment 

of more than 7 years, life imprisonment, or the death penalty. This structure indicates that 

the drafters of the 2023 Criminal Code have in fact retained the system of categorizing 

the severity of criminal offenses, even though they no longer use the terminology 

“offenses” and “crimes” (Tim Penyusun RKUHP 2015, 2015). 

The problem arises because none of these three classifications explicitly includes a 

category referred to as “minor offenses,” whereas Article 54(2) of the 2023 Criminal 

Code uses the phrase “the minor nature of the act” as the basis for a judge to issue a 

judicial pardon. This ambiguity raises the question of whether “the minor nature of the 

act” should be interpreted as synonymous with very minor offenses as explained by Barda 

Nawawi Arief, or whether it has a different and broader meaning. Normatively, the 2023 

Criminal Code does indeed still recognize several criminal offenses that explicitly use the 

phrase “minor,” such as minor insult, minor assault, minor theft, minor embezzlement, 

minor fraud, and minor receiving of stolen goods, which are generally punishable by 

imprisonment for a maximum of 6 months or a Category II fine. This construction aligns 

with the view of the 2023 Criminal Code Drafting Team that a minor offense is a criminal 

act punishable by a maximum of 6 months’ imprisonment with the alternative of a 

Category II fine. 

However, if this approach is applied strictly, it will lead to inconsistencies in the 

application of the concept of “minor offenses.” This is because there are a number of 

other criminal offenses in the 2023 Criminal Code that carry similar penalties—namely, 

a maximum of 6 months’ imprisonment or a Category II fine—but are not explicitly 

designated as minor offenses. For example, offenses related to demonstrations without 

prior notice, providing goods to inmates, the mistreatment and abuse of animals, and 

offenses that endanger the public. This situation indicates that the criterion of “minor” in 

the 2023 Criminal Code is not solely based on the severity of the penalty, but also takes 

into account the nature and character of the offense in question. Therefore, if the “minor 
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nature of the act” in Article 54 (2) is interpreted solely based on the severity of the 

criminal penalty, such an interpretation becomes overly narrow and risks undermining 

the primary purpose of the Judge’s Pardon Decision as an instrument of substantive 

justice. 

From the perspective of criminal law reform, “minor acts” should not be understood 

merely as a formal category of minor offenses, but should instead be interpreted 

substantively based on the degree of reprehensibility of the act and the consequences it 

causes (Yuliawati, 2021). This approach is more in line with the concept of Rechterlijke 

Pardon in the Netherlands, which emphasizes the concrete impact of the criminal act, the 

degree of the offender’s culpability, the resulting harm, the motive, and the circumstances 

following the commission of the crime (A.Barlian & Arief, 2017). Consequently, a 

criminal offense that is not formally classified as a “minor offense” may still be subject 

to judicial leniency if the resulting harm is relatively minor, does not cause serious public 

concern, the offender demonstrates good faith, and punishment is deemed no longer 

beneficial. This interpretation is also consistent with the principles of proportionality and 

ultimum remedium, which form the basis for the 2023 revision of the Criminal Code 

(Rizky, 2023).  

Nevertheless, the lack of clear criteria regarding the meaning of “minor acts” still 

poses a risk of multiple interpretations and disparities in rulings among judges (Sanna, 

2025). Excessive discretion without clear guidelines can leave room for subjectivity and 

even potential abuse of authority in the application of a judicial pardon. Barda Nawawi 

Arief takes a different view, arguing that the failure to explicitly list criminal offenses 

categorized as minor is intended to avoid limiting the judge’s authority to grant a pardon 

solely to specific offenses (Syahputra, 2016). The author agrees with this view, namely 

that the “minor nature of the act” is entirely within the judge’s discretion to assess—

whether interpreted in terms of the act’s minor nature or the minor severity of the 

offense—provided it satisfies the sense of justice and humanity in society. However, 

restrictions must be established regarding certain criminal offenses for which a judge’s 

lenient sentence cannot be imposed, such as offenses that have serious impacts on society, 

the state, or the victims, as well as restrictions on crimes of corruption, terrorism, and 

crimes against life (Saputro, 2016).  
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The restrictions set forth in Article 6 of the Draft Supreme Court Regulation can 

essentially be understood as an effort by the Supreme Court to ensure that the Judicial 

Pardon is not applied excessively, thereby demonstrating a commitment to prioritizing 

public protection and the public’s sense of justice. From a criminal law policy perspective, 

these restrictions are also consistent with the nature of certain criminal offenses that are 

considered highly reprehensible, cause widespread harm, and generally do not meet the 

criterion of “minor acts” as the basis for judicial leniency. Therefore, these restrictions 

can be viewed as a form of control over judicial discretion to prevent social resistance or 

public distrust of the judicial system. 

 

4.3 Formulation of the “Minor Nature of the Act” parameter in the enforcement of 

the judicial pardon 

 

From the perspective of reforming Indonesia’s criminal law, the concept of “minor 

acts” should be interpreted substantively and contextually, rather than solely based on the 

formal classification of minor offenses. The assessment of “minor acts” must take into 

account the degree of reprehensibility of the act and the need for punishment in specific 

cases (Farikhah, 2021). 

Based on a conceptual and comparative legal approach, an act may be categorized 

as a “minor act” if it meets the following criteria: a) The resulting harm or consequences 

are relatively minor; b) It does not result in serious harm to victims or widespread social 

unrest; c) The level of fault and culpability of the perpetrator is low; d) The motive for 

the act is not based on serious malicious intent; e) The perpetrator is a first-time offender; 

f) There is reconciliation or restitution to the victim; g) The perpetrator demonstrates 

remorse and good faith; or h) Punishment no longer serves the purposes of punishment 

or the protection of society. As is necessary to note, the sentencing guidelines as set forth 

in Article 54 (1) of the 2023 Criminal Code. This formulation indicates that “the minor 

nature of the act” is fundamentally not identical to a “minor offense” in the formal sense, 

but rather constitutes a judicial assessment of the low level of concrete seriousness of a 

criminal act.  

With this approach, judges retain the discretion to explore the substantive values of 

justice that are alive in society without being constrained by the rigidity of formal criminal 
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penalties (Sukma & Cumbhadrika, 2023). However, such flexibility must still be limited 

by objective indicators to prevent disparities in rulings or the abuse of authority (Adytia 

et al., 2024). Therefore, further regulations through a Supreme Court Regulation are 

necessary to establish clear parameters regarding the criterion of “minor acts, so that the 

application of the judicial pardon decision remains within the framework of legal 

certainty, proportionality, and the goal of reforming Indonesia’s criminal law to be 

oriented toward justice and humanity. 

Judicial pardon should be utilized in cases where, in fact, a sentence is unnecessary 

when viewed from various perspectives that uphold justice in society. It can be said that 

judicial pardon is not the primary option, but rather an alternative provided by the 2023 

Criminal Code for the panel of judges to adjudicate minor cases that may not warrant a 

sentence in order to uphold justice and humanity in society. However, it must be 

recognized that expanding judicial discretion without clear parameters has the potential 

to create disparities in sentencing between cases with similar characteristics. Such a 

situation could create legal uncertainty and give rise to perceptions of inconsistency in 

criminal judicial practice. Therefore, the flexibility granted to judges must be balanced 

with objective guidelines to ensure that the application of the Judge’s Pardon Decision 

does not devolve into excessive judicial subjectivity. 

Furthermore, the absence of clear guidelines regarding the types of criminal 

offenses for which a judge may issue a pardon also has the potential to generate social 

resistance within the community. In certain cases, particularly criminal offenses that have 

a broad impact on the public interest, the granting of a judicial pardon may be perceived 

as a sign of weak law enforcement. Therefore, restrictions should be imposed on certain 

criminal offenses, such as corruption, terrorism, crimes against life, and criminal offenses 

that cause serious social harm, to ensure that the objective of protecting the public remains 

safeguarded. 

On the other hand, the existence of the “Judicial Pardon” ruling also has positive 

implications for the reform of Indonesian criminal law. This concept reflects a paradigm 

shift in criminal punishment from a repressive approach toward a more restorative and 

humanistic one. Judges are no longer positioned merely as “mouthpieces of the law,” but 

also as guardians of the substantive values of justice that are alive in society. Thus, the 

Judge’s Pardon Decision reflects a form of judicial activism within certain limits, 
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particularly in realizing a penal system that is more proportional, adaptive, and oriented 

toward modern penal objectives. 

Given the existence of judicial pardon in Indonesia's criminal justice system, it is 

hoped that the panel of judges will exercise care and wisdom in granting such pardons. 

For if judges are not prudent in granting judicial pardons, justice will not be served; 

instead, many cases will go unpunished. It is also hoped that this provision will not lead 

to an increase in crime rates in Indonesia. 

 

5 CONCLUSION 

 

Based on the research findings, the phrase “minor act” in Article 54 (2) of the 2023 

Criminal Code should not be interpreted formally based on the classification of minor 

offenses, but must be understood substantively by considering the concrete severity of 

the criminal act, such as the minimal harm caused, the low degree of the perpetrator’s 

fault, the motive for the act, the existence of reconciliation or restitution of damages, as 

well as the assessment that punishment no longer serves the purposes of criminal 

punishment or the protection of society. This concept demonstrates that the Judge’s 

Pardon Decision is an instrument of criminal law reform oriented toward substantive 

justice, proportionality, and humanity, thereby granting judges discretion to assess the 

necessity of punishment in specific cases. However, to ensure its application does not 

lead to multiple interpretations, disparity in rulings, or abuse of authority, further 

regulations are needed through a Supreme Court Regulation or other technical guidelines 

that include objective parameters regarding the measure of “the minor nature of the act”, 

while also imposing restrictions on certain criminal offenses that are not suitable for a 

Judicial Pardon Decision, such as corruption, terrorism, and crimes against life. 
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