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Abstract

This paper compares administrative soft law
systems in Vietnam and the European Union,
examining how these non-binding yet influential
instruments affect transparency, accountability,
and predictability in governance. Administrative
soft law—instruments lacking formal legal force
but significantly  shaping administrative
practice—has become essential for modern
regulatory systems struggling with complexity
and rapid change. Vietnam primarily uses
official dispatch (cong van) that exist in legal
gray areas outside formal normative document
hierarchies, while the EU has developed
systematic approaches with explicit recognition
in primary law and sophisticated judicial
oversight mechanisms. The analysis reveals that

Resumo

Este artigo compara os sistemas de soft law
administrativo no Vietnd e na Unido Europeia,
examinando como esses instrumentos nao
vinculativos, mas influentes, afetam a
transparéncia, a prestacdo de contas e a
previsibilidade na governanga. O soft law
administrativo — instrumentos que carecem de
forca juridica formal, mas que moldam
significativamente a pratica administrativa —
tornou-se  essencial para 0s  sistemas
regulatdrios modernos que enfrentam a
complexidade e as rapidas mudancgas. O Vietna
utiliza principalmente despachos oficiais (cong
van) que se situam em dreas cinzentas do direito,
fora das hierarquias formais de documentos
normativos, enquanto a UE desenvolveu
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Vietnam's hierarchical system creates strong de
facto binding effects through administrative
culture and democratic centralism principles,
whereas EU soft law derives influence from
expertise, legitimate expectations, and what
scholars term "hybridity" between hard and soft
law. Key findings show Vietnam faces
transparency  challenges due to limited
publication requirements and opaque creation
processes, while the EU demonstrates stronger
accountability through judicial oversight and
established review mechanisms. The study
proposes comprehensive reforms including
centralized publication portals, stakeholder
consultation procedures, and clearer legal status
frameworks. These recommendations aim to
enhance  regulatory  predictability — while
preserving flexibility in Vietnam's evolving
economic context, particularly relevant for
international integration commitments under the
EU-Vietnam Free Trade Agreement.

Keywords:  Administrative  Soft  Law,
Regulatory  Transparency, Vietham Legal
System, EU Governance, Accountability
Mechanisms, Legal Certainty.

1 INTRODUCTION

ADMINISTRATIVE SOFT LAW IN VIETNAM AND THE EU: A COMPARATIVE ANALYSIS OF IMPLICATIONS FOR TRANSPARENCY, ACCOUNTABILITY, AND
PREDICTABILITY IN REGULATORY ENVIRONMENT

abordagens sistematicas com reconhecimento
explicito no direito primario e mecanismos
sofisticados de supervisdo judicial. A analise
revela que o sistema hierdrquico do Vietnd cria
fortes efeitos vinculativos de fato por meio da
cultura administrativa e dos principios do
centralismo democratico, enquanto o soft law da
UE deriva sua influéncia da expertise, das
expectativas legitimas e do que os estudiosos
chamam de “hibridismo” entre o hard law e o
soft law. As principais conclusées mostram que
0 Vietnd enfrenta desafios de transparéncia
devido a requisitos de publicagdo limitados e
processos de criagdo opacos, enquanto a UE
demonstra maior prestacdo de contas por meio
de supervisdo judicial e mecanismos de revisao
estabelecidos. O estudo propbe reformas
abrangentes, incluindo portais de publicacéo
centralizados, procedimentos de consulta as
partes interessadas e estruturas de status
juridico mais claras. Essas recomendacGes
visam aumentar a previsibilidade regulatéria,
preservando a flexibilidade no contexto
econdbmico em evolugdo do  Vietna,
particularmente relevante para 0S
compromissos de integracdo internacional no
ambito do Acordo de Livre Comércio UE-
Vietnd.

Palavras-chave: Direito Administrativo N&o
Vinculativo.  Transparéncia  Regulatoria.
Sistema Juridico do Vietna. Governanga da UE.
Mecanismos de Prestacao de Contas. Seguranca
Juridica.

Contemporary governance systems increasingly rely on administrative soft law—
a phenomenon that challenges traditional distinctions between binding and non-binding
instruments while fundamentally reshaping how public administration operates. As di
Robilant (2006) observes in her genealogical analysis, soft law represents "a new form of
normativity that does not fit easily into the traditional categories of law and non-law" (p.
502). These instruments, ranging from guidelines and recommendations to interpretative
notices and informal communications, lack formal legal force yet significantly influence

administrative decision-making and regulatory compliance strategies (Senden, 2003).
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The proliferation of soft law reflects what Héritier (2002) identifies as "new
modes of governance” that enable "policy making without legislating,” particularly
valuable when traditional legislative processes prove too slow or rigid for addressing
rapidly evolving regulatory challenges (p. 5). This trend has become particularly
pronounced in contexts requiring adaptive governance mechanisms that can respond more
rapidly than formal lawmaking procedures while maintaining sufficient authority to guide
administrative behavior effectively.

This comparative study examines administrative soft law in Vietnam and the
European Union, focusing on three fundamental governance principles that Bovens
(2007) identifies as essential for democratic legitimacy: transparency, accountability, and
predictability (p. 450). The comparison is particularly instructive given Vietnam's
accelerating international economic integration, especially through the EU-Vietnam Free
Trade Agreement (EVFTA), which establishes specific commitments regarding
regulatory transparency and legal certainty that directly implicate soft law governance
practices.

Vietnam's legal system, shaped by civil law tradition and socialist legal theory,
creates unique challenges for soft law governance that differ markedly from the EU's
approach. The widespread use of official dispatch (cong van) and other guidance
documents that fall outside formal legal hierarchies raises important questions about what
Snyder (1993) terms “the effectiveness of Community law™ in ensuring consistent
application and adequate protection of rights (p. 19). Meanwhile, the EU's sophisticated
multi-level governance structure has necessitated innovative approaches to soft law that
scholars like Trubek et al. (2005) characterize as "hybridity" between hard and soft law,
generating substantial jurisprudence and institutional frameworks for managing non-
binding instruments (p. 15).

The central research question driving this analysis is: How do different approaches
to administrative soft law in Vietnam and the EU affect transparency, accountability, and
predictability, and what lessons can Vietnam draw from EU practice to enhance its
regulatory effectiveness while maintaining necessary administrative flexibility? This
paper addresses this question through four main analytical sections: comparative

examination of soft law definition and usage; investigation of underlying systemic factors
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explaining differences; evaluation of Vietnam's approach against EU benchmarks; and

exploration of targeted reform recommendations for Vietnam's regulatory development.
2 COMPARATIVE ANALYSIS: VIETNAM VS. EUROPEAN UNION

2.1 Vietnam's approach to administrative soft law

2.1.1 Definition and legal status

Vietnam's administrative system lacks formal recognition of "soft law" as a
distinct regulatory category, creating what might be characterized as an institutional blind
spot in its legal framework. Instead, various documents issued by administrative
authorities occupy this conceptual space, characterized by fundamentally ambiguous
legal status under Vietnam's formal hierarchy established in the Law on Promulgation of
Legal Normative Documents 2025, No. 64/2025/QH15.

The most significant manifestation is official dispatch (cong van), routinely issued
by administrative authorities to provide interpretative guidance, respond to specific
inquiries, or address emerging regulatory issues not explicitly covered by existing
legislation. Despite their practical importance in daily administrative operations, cong
van typically fall outside Article 4's definition of "legal normative documents," which
requires documents to contain legal norms and be issued according to prescribed
authority, formats, and procedures.

This creates what Saurugger and Terpan (2013) might characterize as a form of
"resistance™ to formal legal categorization, where practical administrative needs push
governance instruments outside established legal frameworks (p. 8). Other important
forms include directives (chi thi) that provide guidance rather than establish binding
norms, planning documents (ké hoach) that outline implementation approaches, and
internal instructions (hudng dan noi bo) that shape administrative practice without formal
legal status.

The lack of clear categorization generates several systemic problems. The
boundary between binding legal requirements and non-binding guidance becomes blurred

in practice, creating uncertainty for both administrators and regulated entities. Without
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systematic rules governing creation, publication, and effects, soft law instruments vary
widely in quality, accessibility, and authority. Most fundamentally, the absence of formal
recognition makes it difficult to develop coherent policies for managing these instruments

effectively, leading to ad-hoc approaches that may undermine regulatory consistency.
2.1.2 Usage and practical functions

Vietnamese administrative soft law serves several distinct purposes that reflect
both the country's legal tradition and contemporary governance challenges. These
functions demonstrate what Popelier et al. (2019) identify as characteristic challenges of
"lawmaking in multi-level settings,” where formal and informal instruments must work
together to achieve effective governance (p. 45).

First, soft law instruments play a crucial clarification role, providing specific
interpretations of broader legal provisions when formal legislation establishes general
frameworks requiring detailed elaboration. This interpretative function becomes
particularly important given Vietnam's rapid legislative development, which sometimes
results in gaps or ambiguities requiring administrative guidance to ensure practical
implementation.

Second, these instruments enable rapid administrative responses to emerging
issues, demonstrating what Neyer (2004) terms "efficiency and effectiveness in decision-
making" that formal legislative processes often cannot match (p. 25). Vietnam's
hierarchical system allows quick issuance of guidance documents to address new
challenges without waiting for formal legislative amendments—a capability particularly
valuable in a rapidly developing economy where novel regulatory issues frequently
emerge.

Third, soft law fills perceived gaps in formal legislation and directs administrative
action throughout the hierarchical system. Instructions from superior authorities carry
significant weight due to political and administrative hierarchies, making soft law a
powerful tool for ensuring consistent policy implementation across different levels of
government. This reflects the strong vertical coordination characteristic of Vietnam's

administrative culture.
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A distinctive characteristic of Vietnam's approach is its predominantly reactive
and case-specific orientation. Many cong van respond to particular inquiries or address
specific situations rather than establishing broad frameworks applicable across similar
cases. While this provides administrative flexibility, it can result in fragmentation and
potential inconsistencies when similar situations are handled differently, undermining the

predictability that effective governance requires.

2.1.3 Perception and de facto bindingness

Perhaps the most distinctive aspect of Vietnam's administrative soft law is the
significant gap between formal non-binding status and de facto binding effects in practice.
This phenomenon demonstrates what Trubek et al. (2005) describe as "hybridity™ in
governance, where instruments that are formally non-binding nevertheless "exercise
significant regulatory effects" (p. 8).

Despite lacking formal legal force, soft law instruments—especially those issued
by higher authorities—often function as effectively mandatory for lower-level
administrative bodies and regulated entities. This de facto bindingness stems primarily
from Vietnam's strongly hierarchical administrative structure rooted in the principle of
democratic centralism, where lower-level officials typically treat guidance from superior
authorities as mandatory regardless of formal legal status.

External stakeholders, including businesses and citizens, also perceive
administrative guidance as effectively mandatory requirements. This perception develops
from practical experience where failing to comply with formally non-binding guidance
can result in delayed approvals, increased regulatory scrutiny, or other administrative
obstacles that impede smooth business operations.

This situation creates what Bovens (2007) would identify as significant
"accountability deficits,” where the gap between formal status and practical effect
undermines traditional mechanisms for ensuring responsible governance (p. 455).
Regulated entities must navigate not only formally binding legal requirements but also a
complex landscape of effectively binding administrative guidance that may not be

systematically published or easily accessible.
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2.2 EU's approach to administrative soft law
2.2.1 Formal recognition and sophisticated legal framework

The EU's approach to administrative soft law contrasts markedly with Vietnam's
through explicit recognition and systematic categorization that reflects decades of
institutional development and judicial elaboration. Article 288 of the Treaty on the
Functioning of the European Union formally acknowledges recommendations and
opinions as non-binding instruments, stating these "shall have no binding force"—
providing clear recognition within primary European law that Vietnam's system lacks.

Beyond treaty-defined instruments, the EU employs extensive other soft law
forms including Commission guidelines, communications, notices, frameworks, codes of
conduct, and European Supervisory Authority guidelines. While not explicitly mentioned
in the treaties, these instruments have become integral to EU governance and are
recognized through well-developed Court of Justice of the European Union (CJEU)
jurisprudence that Stefan (2013) comprehensively analyzes in her seminal work on soft
law in court (p. 78).

The legal status of EU soft law demonstrates sophisticated doctrinal development
rather than the ambiguity characteristic of Vietnam's system. In the landmark Grimaldi
case (C-322/88), the Court established that national courts "are bound to take
recommendations into consideration in order to decide disputes submitted to them, in
particular where they cast light on the interpretation of national measures adopted in order
to implement them." This creates what Hofmann (2017) describes as a "nuanced
understanding” that transcends simple binding/non-binding distinctions through
recognition of soft law's legitimate role in the legal order (p. 196).

EU soft law instruments may not create direct legal obligations, but they produce
significant legal effects through established principles such as legitimate expectations,
the duty of sincere cooperation, and the obligation to consider relevant factors in
administrative decision-making. As Eliantonio et al. (2021) demonstrate in their
empirical analysis, this sophisticated doctrinal framework provides substantially greater

clarity about soft law's role and effects compared to less developed systems (p. 23).
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2.2.2 Strategic usage in multi-level governance

EU soft law serves purposes that reflect the unique challenges of multi-level
governance and the need to integrate diverse national legal systems, demonstrating what
Sabel and Zeitlin (2008) characterize as "experimentalist governance™ that combines
central coordination with local adaptation (p. 285). While some functions overlap with
those in Vietnam, the EU's usage exhibits distinctive characteristics shaped by its
supranational nature and integration objectives.

Harmonizing EU law application across Member States represents perhaps the
most important function, addressing what Popelier et al. (2019) identify as fundamental
challenges of ensuring consistency in "multi-level settings” (p. 12). In a Union of 27
Member States with diverse legal traditions, ensuring consistent interpretation and
application of EU legislation presents significant challenges that traditional binding
legislation alone cannot adequately address.

Soft law instruments—particularly Commission guidelines and agency
guidelines—provide detailed guidance on how EU law should be interpreted and applied,
promoting uniformity without requiring additional binding legislation that might be
difficult to negotiate politically. This reflects what Héritier (2002) identifies as the appeal
of "governance without legislating" in complex political environments (p. 18).

Providing interpretative guidance constitutes another crucial function, addressing
implementation gaps that formal legislation inevitably contains. EU legislation often
establishes broad principles or frameworks, leaving significant implementation details to
be elaborated through subsequent measures. Soft law instruments help fill these gaps by
providing authoritative interpretations from EU institutions, reducing uncertainty for
national authorities and private parties while maintaining necessary flexibility for diverse
national contexts.

Setting technical standards and promoting best practices represents a third
important function, particularly relevant in highly technical areas such as financial
regulation, environmental protection, or product safety. Stefan (2020a) notes how soft
law instruments often establish detailed standards or methodologies that promote
consistent approaches across Member States while ensuring single market functionality
(p. 335).
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2.2.3 Legal effects and judicial oversight

EU soft law demonstrates complex practical effects that differ significantly from
Vietnam's hierarchical compliance model, reflecting sophisticated mechanisms of
influence that Stefan (2013) extensively analyzes in her examination of soft law's role in
European courts (p. 145). While formally non-binding, EU instruments can create
legitimate expectations that authorities will follow published approaches, creating what
might be termed "soft bindingness" through legal principles rather than formal obligation.

National courts in EU Member States must consider soft law when interpreting
national law implementing EU law and when interpreting EU law itself. This obligation,
established in Grimaldi (C-322/88) and reinforced in subsequent cases like Belgium v
Commission (C-16/16 P), ensures that soft law instruments influence judicial
interpretation and cannot be simply ignored, even when they lack formal binding force.

The CJEU scrutinizes soft law instruments when they produce legal effects,
allowing for judicial review in certain circumstances that provide important
accountability mechanisms absent in Vietnam's system. In Belgium v Commission (T-
721/14), the Court demonstrated willingness to review soft law instruments that produce
binding legal effects, ensuring that even formally non-binding instruments remain subject
to judicial oversight when they significantly affect rights and obligations.

As Andone and Greco (2018) observe in their analysis of Commission
recommendations, EU soft law derives persuasive authority from institutional expertise
and the benefits of uniform application rather than hierarchical pressure, creating
differentiated compliance patterns that vary across policy areas and Member States (p.
85). This contrasts markedly with Vietnam's more uniform hierarchical compliance

pattern driven by administrative hierarchy rather than persuasion or expertise.
2.3 Key similarities and fundamental differences

Both systems employ soft law to provide regulatory flexibility where hard law
might prove too rigid and to clarify broader legal frameworks through detailed guidance.

Both also demonstrate that soft law can have significant practical impacts on regulated

entities and administrative agencies despite formal non-binding status, confirming di
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Robilant's (2006) observation about soft law's capacity to “exercise normative force"
outside traditional legal categories (p. 515).

However, the differences prove profound and revealing of deeper systemic
variations. The EU features explicit recognition and substantially greater clarity on
intended status through Treaty provisions and developed jurisprudence, while Vietnam
lacks formal recognition in its legal hierarchy. EU soft law generally involves systematic
publication and consultation processes that Eliantonio et al. (2021) identify as enhancing
legitimacy, whereas Vietnam's creation remains often internal with inconsistent
publication practices (p. 67).

The nature of practical "bindingness" differs fundamentally—Vietnam's stems
from administrative hierarchy and political structure consistent with democratic
centralism, while EU influence derives from what Snyder (1993) identifies as "persuasive
authority, legitimate expectations, and judicial interpretation™ rather than command (p.
35). Primary drivers also differ significantly: EU soft law addresses supranational
harmonization needs identified by Trubek et al. (2005) as characteristic of "hybrid"
governance systems, while Vietnam's serves domestic administrative control within
unitary state structure (p. 28).

Finally, judicial scrutiny represents a crucial difference with important
implications for accountability. The CJEU and national courts have developed
sophisticated doctrines for considering soft law that Stefan (2013) documents
comprehensively, while Vietnamese judicial review of soft law-based actions remains

less developed, affecting accountability mechanisms and overall system balance (p. 234).
3 ANALYZING UNDERLYING SYSTEMIC DIFFERENCES
3.1 Legal tradition and constitutional framework

Vietnam's civil law tradition with socialist legal influences emphasizes formalistic
approaches to legal categorization that create conceptual challenges for soft law existing

outside formal hierarchies. The Vietnamese system traditionally draws sharp distinctions

between legally binding and non-binding instruments, reflecting what di Robilant (2006)
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identifies as classical legal formalism's difficulty accommodating instruments that
"operate in the gray area between law and non-law" (p. 508).

Socialist legal theory's historical emphasis on state power unity rather than
separation of powers means that distinctions between binding law and policy guidance
are less sharply drawn than in Western liberal traditions. This creates what Saurugger and
Terpan (2013) might characterize as systematic “resistance” to formal legal
categorization, where practical administrative needs push governance instruments outside
established frameworks (p. 12).

The EU's sui generis legal system, drawing from diverse Member State traditions
including both civil and common law systems, has fostered more pragmatic approaches
to achieving integration objectives. This hybrid nature has accommodated multi-level
governance complexities through innovative legal solutions that Hofmann (2017)
describes as reflecting "constitutional pluralism™ rather than rigid hierarchical formalism
(p. 188).

3.2 Political systems and governance architecture

Vietnam's single-party centralized system with democratic centralism principles
creates strong vertical accountability where superior guidance carries significant weight
regardless of formal legal status. The Communist Party's leading role in all governance
aspects means that Party policies provide direction for state administration, reinforcing
the practical bindingness of guidance from higher authorities through what might be
characterized as political rather than legal authority.

The EU's multi-level governance system with shared sovereignty and complex
institutional relationships creates fundamentally different incentives for soft law
development and implementation. Rather than flowing primarily from hierarchical
authority, EU soft law derives influence from coordination needs, expertise benefits, and
what Sabel and Zeitlin (2008) identify as “experimentalist” requirements of consistent
single market operation (p. 295).

These structural differences fundamentally shape how soft law operates in each
system. Vietnam's unitary structure facilitates rapid implementation of central guidance

through hierarchical channels, while the EU's complex institutional balance encourages
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what Heéritier (2002) characterizes as "consensus-building and expertise-based

approaches” to developing non-binding instruments (p. 22).
3.3 Economic development and administrative capacity

Vietnam's status as a rapidly developing economy undergoing significant legal
and administrative reforms creates distinctive contexts for soft law usage that differ
markedly from the EU's mature regulatory environment. Since Poi Méi economic
reforms began in 1986, Vietnam has been transitioning toward a market-oriented
economy, requiring extensive regulatory adaptation that often outpaces formal legislative
capacity.

International economic integration through agreements like the EVFTA creates
additional pressures and opportunities related to soft law governance, particularly
regarding commitments on regulatory transparency, good administrative practices, and
legal certainty that directly implicate how Vietnam manages its soft law instruments.

The EU's mature regulatory systems and higher development levels allow for
more sophisticated approaches, including resource-intensive consultation processes and
impact assessments that Eliantonio et al. (2021) identify as enhancing both quality and
legitimacy but may be challenging to implement fully in Vietnam's capacity-constrained

context (p. 89).

4 EVALUATING VIETNAM'S APPROACH: STRENGTHS AND CRITICAL
WEAKNESSES

4.1 Transparency deficits and information asymmetries

Vietnam faces significant transparency challenges compared to EU standards that
create substantial obstacles for businesses and citizens seeking to understand regulatory
requirements. The most fundamental problem is the absence of systematic publication
requirements for many soft law instruments, creating what Bovens (2007) would
characterize as serious “information asymmetries" that undermine democratic

accountability (p. 458).
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While the Law on Promulgation of Legal Normative Documents 2025 establishes
clear publication requirements for formal legal normative documents, no equivalent
requirements exist for documents like cong van that fall outside this category. Many
important guiding documents circulate only within administrative systems or to directly
affected parties rather than being systematically published for public access, creating
privileged access for well-connected entities.

Even when soft law instruments are published, they are often scattered across
numerous ministerial websites, official gazettes, or other sources, making comprehensive
access challenging. Unlike the EU's centralized publication systems such as the Official
Journal and EUR-Lex database that Stefan (2020b) notes ensure equal access, Vietham
lacks unified, comprehensive repositories for administrative guidance documents (p.
668).

The creation process for soft law instruments in Vietnam remains often opaque,
with limited opportunities for stakeholder input or public scrutiny before issuance. Many
cong van and other guidance documents are developed internally within administrative
agencies with minimal external consultation, contrasting sharply with the EU's
increasingly consultative approach that Eliantonio et al. (2021) identify as enhancing

legitimacy and quality (p. 78).
4.2 Accountability mechanisms and democratic oversight

Vietnam's system offers limited avenues for challenging the content or application
of soft law instruments, creating what Bovens (2007) identifies as fundamental
"accountability deficits™ that can undermine rule of law principles (p. 462). Because many
guiding documents fall outside the category of legal normative documents, they may not
be subject to the same review mechanisms applicable to formal regulations.

The hierarchical nature of Vietnam's administrative system can make it difficult
to hold agencies accountable for decisions based on unpublished or vaguely worded soft
law. When administrative actions are justified by reference to internal guidance or
unpublished cong van, affected parties may lack the information necessary to effectively
challenge these actions, creating what Stefan (2013) identifies as "procedural

disadvantages" for regulated entities (p. 167).
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Vietnamese soft law instruments often lack clear explanations of their legal basis,
relationship to formal legislation, or intended effects. This opacity makes it difficult to
assess whether administrative authorities are acting within their proper authority when
issuing or applying soft law guidance, undermining fundamental accountability
principles.

The EU system demonstrates several accountability strengths through well-
developed legal principles that Stefan (2013) comprehensively analyzes. The principle of
legitimate expectations provides mechanisms for holding authorities accountable when
they depart from published guidance without adequate justification (p. 189). The CJEU's
willingness to review soft law instruments that produce legal effects ensures that even
formally non-binding instruments remain subject to judicial oversight when they

significantly affect rights and obligations.
4.3 Predictability and legal certainty challenges

The frequent and sometimes ad-hoc issuance of guidance documents in Vietnam
can create regulatory instability that undermines business planning and compliance
efforts. When interpretations or applications of rules change through new guidance
documents without systematic announcement, regulated entities face uncertainty about
current requirements that Snyder (1993) identifies as fundamentally problematic for
effective law implementation (p. 48).

Vietnam's case-by-case approach to administrative guidance, while providing
flexibility, can reduce predictability by creating uncertainty about how similar situations
will be handled in the future. When guidance is provided through specific cong van
addressing particular inquiries rather than through general guidelines applicable across
similar situations, regulated entities may struggle to extract general principles for future
conduct.

The ambiguous legal status of soft law instruments creates uncertainty about their
relationship to formal legislation and their weight in administrative and judicial decision-
making. When regulated entities cannot clearly determine how guidance documents relate
to formal legal requirements or how they will be considered in potential disputes, legal

certainty is undermined in ways that can discourage investment and economic activity.
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4.4 Flexibility advantages within constraints

Despite these challenges, Vietnam's system demonstrates important strengths in
flexibility and responsiveness that should be preserved in any reform efforts. The system
allows for rapid administrative responses to emerging issues through quick guidance
issuance without formal legislative amendments, demonstrating what Neyer (2004)
identifies as valuable "efficiency and effectiveness in decision-making™ (p. 28).

The case-specific nature of many Vietnamese soft law instruments allows for
tailored approaches to particular situations rather than one-size-fits-all solutions. This
granularity can be beneficial when addressing complex or unigue circumstances that may
not fit neatly within general rules, reflecting sensitivity to local contexts and specific
circumstances.

The hierarchical administrative structure facilitates rapid dissemination of
guidance throughout the system, allowing for quick adjustments to implementation
approaches when priorities change or new challenges emerge. This demonstrates
coordination capacity that can be valuable in rapidly changing environments.

However, these flexibility strengths come with important qualifications that
Héritier (2002) notes are characteristic of informal governance approaches (p. 19). Rapid
issuance without systematic consultation or impact assessment may lead to poorly
considered directives that create unintended consequences. The case-specific approach,
while allowing for tailored solutions, can create inconsistencies across similar situations

if not guided by clear principles.
5 COMPREHENSIVE REFORM RECOMMENDATIONS FOR VIETNAM
5.1 Enhancing transparency through systematic publication

Vietnam should develop a centralized, publicly accessible online portal for all
significant guiding documents, including key cong van with external effects. This portal
would function similarly to the EU's EUR-Lex database that Stefan (2020a) identifies as

crucial for ensuring equal access to regulatory information, providing a single access

point for administrative guidance across ministries and agencies (p. 342).
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Such a system would dramatically reduce the information asymmetries that
Bovens (2007) identifies as fundamentally problematic for democratic accountability,
ensuring that all stakeholders have equal access to relevant guidance regardless of their
size, connections, or resources (p. 458). Implementation could be phased, beginning with
ministries most involved in business regulation or international economic integration.

The portal could initially focus on forward-looking publication of new documents
while gradually incorporating historically significant guidance. Technical assistance
through international cooperation, potentially including EU expertise sharing under
EVFTA capacity building programs, could support development of appropriate
classification systems and search functionalities that reflect international best practices.

Vietnam should establish clearer rules determining which types of documents
require public publication, drawing inspiration from the systematic approaches that
Eliantonio et al. (2021) document in their empirical analysis of EU practice (p. 45). While
not all internal administrative communications need publication, any document that
guides interpretation or application of legal requirements affecting external parties should
be systematically published.

Explanatory notes accompanying significant soft law instruments would enhance
transparency by explaining the legal basis for guidance, its relationship to formal
legislation, and its intended effects. Following EU practice that Stefan (2013) identifies
as enhancing legitimacy, these notes would help regulated entities understand how
guidance fits within the broader regulatory framework (p. 201).

5.2 Improving creation processes through stakeholder engagement

Vietnam should introduce procedures for targeted stakeholder consultation for
significant soft law instruments with broad impact, reflecting the consultative approaches
that Eliantonio et al. (2021) demonstrate enhance both quality and legitimacy in the EU
context (p. 67). While comprehensive public consultation might not be immediately
feasible for all guidance documents, seeking input from relevant business associations,
legal experts, and affected stakeholders before finalizing important guidance would

improve both quality and democratic legitimacy.
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Implementation could be selective and proportionate, focusing on guidance
documents with significant economic impact or broad application rather than routine
administrative clarifications. The consultation process could be streamlined compared to
formal legislative procedures while still providing meaningful opportunities for
stakeholder input through digital platforms and structured feedback mechanisms.

More structured processes for assessing the need for and potential impact of
significant soft law instruments before issuance would help reduce unnecessary or
duplicative guidance while improving the quality of necessary instruments.
Administrative authorities could be required to consider whether new guidance is
necessary, how it relates to existing rules, and what effects it might have on regulated
entities, reflecting the impact assessment approaches that Stefan (2020b) notes have
enhanced EU regulatory quality (p. 669).

Clearer internal coordination mechanisms would ensure consistency across
guidance issued by different authorities on related topics. Drawing inspiration from the
EU's inter-service consultation practices that Hofmann (2017) describes as essential for
maintaining coherence, similar coordination mechanisms in Vietnam would help reduce

contradictory or inconsistent guidance that creates compliance challenges (p. 204).
5.3 Clarifying legal status through doctrinal development

Vietnam should develop clearer legal doctrine regarding the status of various
administrative guiding documents and the extent to which they can be relied upon by
citizens and businesses. This could involve amendments to the Law on Promulgation of
Legal Normative Documents 2025 to explicitly recognize and categorize different types
of administrative guidance, their relationship to formal legal normative documents, and
their appropriate uses.

Such clarification would help reduce current ambiguity where many influential
documents exist in legal gray areas that di Robilant (2006) identifies as problematic for
legal certainty (p. 518). Drawing inspiration from EU jurisprudence on legitimate
expectations that Stefan (2013) comprehensively analyzes, reforms could establish that

while guidance documents do not create new legal obligations, administrative authorities
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should generally follow their own published guidance unless they have valid reasons for
departure and provide adequate notice of changes (p. 156).

Clearer principles regarding appropriate scope and limits of soft law instruments
would help maintain proper boundaries between soft law and formal lawmaking,
addressing what Trubek et al. (2005) identify as fundamental questions about "hybridity"
in governance systems (p. 18). These principles would clarify that guidance documents
should interpret existing legal requirements rather than create entirely new obligations,
remain consistent with higher-level legal normative documents, and avoid contradicting
formal legislation.

More explicit recognition of soft law's role in administrative and judicial decision-
making would provide guidance for administrative authorities on how to appropriately
reference and apply soft law instruments in their decisions, and guidance for courts on
how to consider administrative guidance when reviewing administrative actions or
interpreting legislation, reflecting the sophisticated doctrinal development that Hofmann
(2017) documents in the EU context (p. 198).

5.4 Strengthening accountability through review mechanisms

Enhanced administrative court capacity to review soft law-based actions would
involve clarifying through legislation or judicial interpretation that courts have authority
to assess whether guidance-based actions remain consistent with formal legislation,
follow proper procedures, and respect legitimate expectations of affected parties. This
reflects the judicial oversight mechanisms that Stefan (2013) identifies as crucial for
ensuring accountability in soft law systems (p. 223).

Implementation would require both legal clarification and capacity building for
judges who may not be accustomed to scrutinizing administrative actions in this
sophisticated way. International cooperation, potentially including judicial exchanges or
training programs with EU member states, could support development of appropriate
judicial approaches to reviewing soft law-based administrative actions.

Administrative review mechanisms for challenging guidance documents that
appear to exceed proper authority or create practical implementation problems could

involve designated units within ministries with responsibility for reviewing complaints
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about guidance documents, or inter-ministerial bodies with authority to recommend
revisions to problematic guidance. Such mechanisms would provide more accessible
alternatives to judicial review while maintaining accountability standards.

Periodic review requirements for significant guidance documents would assess
their continued relevance, effectiveness, and consistency with evolving legislation.
Drawing inspiration from the EU's regulatory fitness programs that Stefan (2020a) notes
have improved regulatory quality, this would help ensure that guidance documents remain
current and appropriate rather than accumulating over time without systematic evaluation
(p. 346).

5.5 Promoting consolidation and systematization

Vietnam should encourage ministries and agencies to consolidate numerous ad-
hoc cdng van into more comprehensive, periodically updated guidelines on key regulatory
areas. Rather than issuing separate guidance documents for each specific inquiry,
administrative authorities could develop and maintain general guidelines that address
common questions and scenarios within their areas of competence, reflecting the
systematic approaches that Eliantonio et al. (2021) document as enhancing clarity and
accessibility (p. 89).

Implementation could be prioritized in areas with significant economic impact or
international engagement, such as taxation, customs, investment, and environmental
compliance. Technical assistance through international cooperation could support
development of effective consolidation methodologies and document structures that
reflect international best practices.

Clearer hierarchies among different types of guidance documents would reduce
confusion about which should take precedence when multiple documents address similar
issues. This could involve designating certain types of comprehensive guidelines as
primary reference documents, with more specific guidance serving to supplement rather
than replace these general frameworks, ensuring the systematic coherence that Snyder
(1993) identifies as essential for effective law implementation (p. 42).

Standardized formats and terminology for different types of guidance documents

would enhance clarity and consistency, making it easier for users to quickly identify the
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nature, authority, and intended effect of different documents. Such standardization would
include clear identification of issuing authority, legal basis, relationship to formal
legislation, and intended audience, reflecting the systematic approaches that the EU has

developed over decades of experience.
5.6 Building institutional capacity for effective governance

Investment in training for officials on drafting clear, legally sound, and consistent
soft law instruments would focus on key skills such as precise language use, appropriate
scope determination, consistency with higher-level legislation, and consideration of
implementation challenges. This training would help address common problems such as
vague guidance, guidance that appears to exceed legal authority, or guidance creating
unintended implementation difficulties.

Better knowledge management systems within and across administrative bodies
would capture and share experience with guidance development and implementation,
helping prevent repetition of past mistakes while promoting learning from successful
approaches. These systems would facilitate consistency across different units addressing
similar issues and help preserve institutional knowledge despite personnel changes,
reflecting the institutional learning approaches that Sabel and Zeitlin (2008) identify as
characteristic of effective governance (p. 305).

Specialized units or designated officials within key ministries with specific
responsibility for ensuring guidance quality and consistency would review draft guidance
before issuance, provide technical support to subject matter experts, and monitor the
overall guidance ecosystem to identify improvement opportunities. Drawing inspiration
from the EU's better regulation units that Stefan (2020a) identifies as enhancing
regulatory quality, these specialized resources would help institutionalize good practices

in guidance development (p. 338).
6 CONCLUSION

This comparative analysis reveals both significant differences and valuable

learning opportunities between Vietnam's and the EU's approaches to administrative soft
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law, confirming di Robilant's (2006) observation that soft law systems vary considerably
in their sophistication and effectiveness (p. 522). While both systems employ these
instruments for regulatory flexibility and guidance elaboration, they operate with
markedly different implications for transparency, accountability, and predictability that
reflect deeper systemic differences in legal tradition, political structure, and
administrative culture.

The EU generally demonstrates superior transparency through systematic
publication practices, stronger accountability through judicial oversight and legitimate
expectations doctrine, and enhanced predictability through comprehensive guidelines and
clearer legal status frameworks. These strengths reflect what Trubek et al. (2005) identify
as the "hybrid" nature of EU governance, which has evolved sophisticated mechanisms
for managing the relationship between hard and soft law (p. 35). The EU's multi-level
governance needs, supranational harmonization requirements, and evolution toward what
Héritier (2002) characterizes as participatory, expertise-driven regulatory approaches
have produced institutional innovations that Vietham might adapt to its own context (p.
23).

Vietnam's system, shaped by civil law tradition with socialist influences,
centralized political structure, development stage, and hierarchical administrative culture,
demonstrates important flexibility and responsiveness strengths but faces transparency,
accountability, and predictability challenges that can undermine legal certainty and create
compliance difficulties. The gap between formal non-binding status and de facto
bindingness creates what Bovens (2007) would identify as systematic accountability
deficits that require careful attention in any reform effort (p. 465).

The comprehensive reform proposals outlined in this paper offer approaches that
acknowledge Vietnam's distinct context while addressing key weaknesses identified
through comparative analysis with EU practice. These reforms would preserve important
administrative flexibility that Neyer (2004) identifies as valuable for effective governance
while enhancing transparency, accountability, and predictability in ways that support both
good governance principles and economic development objectives (p. 32).

Implementing these reforms would yield significant benefits for Vietnam's
administrative law system, business environment, and international integration efforts.

Enhanced transparency and predictability would reduce compliance costs, particularly for
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small and medium enterprises lacking resources to navigate opaque regulatory systems.
Clearer legal status and stronger review mechanisms would strengthen rule of law by
ensuring administrative guidance remains within appropriate boundaries and subject to
meaningful oversight that Stefan (2013) identifies as essential for democratic legitimacy
(p. 245).

These improvements would be particularly valuable for Vietnam's international
economic integration, including EVFTA implementation and other international
agreements that require high standards of regulatory transparency and predictability. By
aligning administrative practices more closely with international transparency,
accountability, and predictability standards, Vietnam would not only fulfill formal
commitments but also create more attractive environments for trade and investment.

The path forward requires what Sabel and Zeitlin (2008) characterize as
"experimentalist”  approaches—thoughtful  adaptation rather than wholesale
transplantation, learning from international best practices while adapting them to
Vietnam's specific circumstances and constraints (p. 315). By enhancing transparency,
accountability, and predictability without sacrificing necessary flexibility, such reforms
would strengthen Vietnam's administrative governance systems, improve business
environments, and support continued international integration through targeted
improvements informed by comparative experience.

Future research should examine specific implementation strategies for these
reforms, assess their effectiveness over time, and explore how Vietnam's experience
might inform soft law governance in other developing countries facing similar challenges
of balancing administrative flexibility with legal certainty in rapidly evolving economic
contexts. As Eliantonio et al. (2021) suggest, empirical analysis of soft law
implementation across different contexts can provide valuable insights for improving

governance systems worldwide (p. 234).
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