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Abstract
This article consists of the analysis of PL 
2159/2021, which is currently being pro-
cessed in the Federal Senate and has been in 
the Rapporteur’s Office since 05/31/2023 
and brings flexibility and less bureaucracy 
to Environmental Licensing. Based on the 
legal concept of direct and indirect pollu-
ter, as well as an analysis of the institute of 
objective civil liability, always in the light of 
constitutional principles and the guidelines 
of the National Environmental Policy, the 
objective was to demonstrate the possibi-
lity of joint and several civil liability of the 
State as an indirect polluter in the face of 
the text of the aforementioned Bill of Law, 
imputing to the State joint and several civil 
liability for the environmental damage cau-
sed by its omission to supervise. This was a 

Resumo
Este artigo consiste na análise do PL 
2159/2021, que atualmente tramita no 
Senado Federal, estando na Relatoria 
desde 31/05/2023, e traz a flexibilização 
e a desburocratização do licenciamento 
ambiental. Objetivou-se, a partir do conceito 
legal de poluidor direto e indireto, bem como 
da análise do instituto da responsabilidade 
civil objetiva, sempre à luz dos princípios 
constitucionais e das diretrizes da Política 
Nacional do Meio Ambiente, demonstrar 
a possibilidade de responsabilização civil 
solidária e objetiva do Estado como agente 
poluidor indireto em face do texto do referido 
PL, imputando ao Estado a responsabilidade 
civil solidária pelo dano ambiental causado 
pela sua omissão fiscalizatória. Tratou-se 
de uma investigação jurídica com base no 
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legal investigation based on the hypothe-
tical-deductive scientific method, using a 
theoretical qualitative approach through 
exploratory reading. It was essential to 
carry out the interpretative delimitation of 
the indirect polluter, the limits of joint civil 
liability and the constitutional State to in-
tervene and supervise, resulting in the Sta-
te being the agent causing environmental 
damage, occupying the position of indirect 
polluter due to its supervisory omission.
Keywords: environmental damage; envi-
ronmental licensing; bill 2159/2021.

método científico hipotético-dedutivo a partir 
de uma pesquisa com abordagem qualitativa 
teórica por meio de uma leitura exploratória. 
Faz-se imprescindível realizar a delimitação 
interpretativa do poluidor indireto, os 
limites da responsabilidade civil solidária e 
o dever do Estado constitucional de intervir 
e fiscalizar, obtendo-se como resultado que o 
Estado é agente causador do dano ambiental, 
ocupando a posição de poluidor indireto 
perante sua omissão fiscalizatória.
Palavras-chave: dano ambiental; licencia-
mento ambiental; projeto de lei 2159/2021.

Introduction

Law No. 6.938/1981 introduced environmental duties and responsibilities 
and established the National Environmental Policy (Política Nacional de Meio 
Ambiente, PNMA), stipulating that a polluter may be an individual or a legal 
entity, whether under public or private law, and must be subject to supervisory 
control by the State.

Article 3, items III and IV of the PNMA, defines the concepts of polluter 
and pollution. However, regarding the indirect polluter, the relationship between 
the polluter and the activity, as well as between the activity and the environmental 
damage, has led to numerous legal and doctrinal debates due to the lack of preci-
sion in the article’s wording.

Although the concept of the indirect polluter is a distinct “subject” intro-
duced by the PNMA, the text failed to adequately define it. Instead, the figure of 
the polluter was developed through legal interpretation, reinforcing the notion 
that the concept of the indirect polluter is tied to the Legal Institute of Civil 
Liability (Instituto Jurídico de Responsabilidade Civil) under the framework of 
Brazilian Civil Law.

Thus, this article aims to demonstrate, in light of Brazilian legislation and 
jurisprudence, that there is a possibility for the State to bear joint and objective 
civil liability as an indirect polluting agent if PL 2159/2021, which proposes a 
General Law on Simplified Environmental Licensing based on an entrepreneur’s 
adherence and commitment, is approved.

PL 2159/2021 (formerly PL 3729/2004) concerns the General Environmental 
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Licensing Law. This bill was approved by the Chamber of Deputies in May 2021 
and is currently under review by the Senate’s Agriculture and Agrarian Reform 
Committee.

The noble intent behind the bill’s preparation is not dismissed. However, this 
analysis considers the potential environmental risks associated with its provisions, 
including those already addressed by the Federal Supreme Court (Supremo Tri-
bunal Federal, STF) in cases where the relaxation of environmental licensing has 
been applied to developments with the potential to cause significant environmen-
tal harm or degradation in the abstract.

The proposed bill, which seeks to streamline environmental licensing by 
reducing bureaucracy, weakens the State’s supervisory control over projects that 
negatively impact the environment. Furthermore, it violates constitutional princi-
ples and rights, as well as international agreements to which Brazil is a signatory.

Consequently, it is evident that the State’s supervisory control is non-trans-
ferable, and the State cannot neglect its duty to ensure environmental safety, a 
responsibility fulfilled through the environmental licensing process. Moreover, the 
State cannot absolve itself of its constitutional obligation to regulate and prevent 
environmental damage through the licensing of works and activities that have the 
potential to cause environmental degradation, as this constitutes an exercise of 
police power.

The interest in this topic arises from the possibility of the State’s joint civil 
liability as an indirect polluter if PL 2159/2021 is approved, given the causal link 
between environmental damage and the State’s omission in fulfilling its duty to 
ensure environmental safety.

Considering the potential flexibility in environmental licensing introduced 
by the Federal Senate’s approval of PL 2159/2021, it is crucial for environmental 
protection to establish legal criteria addressing the interpretative boundaries of the 
indirect polluter, the scope of joint civil liability, and the State’s duty to intervene 
in and monitor activities to prevent environmental harm.

A thorough examination of a bill grounded in legal unconstitutionality is of 
utmost importance for both the environment and society as a whole. If definitive-
ly approved, this legislation will alter the rules governing environmental licensing, 
directly affecting the PNMA.

Therefore, this article seeks to demonstrate the possibility of the State’s 
joint and objective civil liability as an indirect polluting agent should PL 
2159/2021 (formerly PL 3729/2004) be approved. This analysis is presented as an 
environmental legal contribution rooted in constitutional and Civil Law principles, 
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examining the relaxation of current environmental licensing regulations.
This research delves into the scope of specific laws that form the current 

constitutional and civil environmental legal framework, considering the potential 
impacts of the final approval of the proposed bill, which would significantly alter 
the PNMA’s guidelines.

1 Concept and scope of joint and objective liability of the indirect polluter

Under Brazilian law, a polluter is defined as an individual or a legal entity, 
whether under public or private law, which is subject to obligations and duties 
outlined in Law No. 6.938/1981, which established the National Environmental 
Policy (PNMA), particularly in Article 3, items III and IV.-

However, the PNMA does not provide a clear definition or the specific limits 
of what constitutes an indirect polluter. To conceptualize this notion, it is neces-
sary to apply the Brazilian Civil Code (Carvalho, 2022).

Articles 4, item VII, and 14, §1 of the PNMA establish that the polluter has 
a duty to repair environmental damage. This duty applies when the polluter fails 
to fulfill their obligation to control the direct impacts caused by their activities, 
thus regulating liability in cases where the damage is direct.

The liability model established by the PNMA is objective, as provided in 
Article 14, §1, based on the Theory of Risk in Activity, which requires proof of the 
existence of damage and a causal link between the conduct and the harm caused.

Under the 2002 Civil Code, civil liability is grounded in Article 186, which 
states: “The individual who, by voluntary action or omission, negligence, or im-
prudence, violates a right and causes harm to another, even if exclusively moral, 
commits an unlawful act” (Brasil, 2002, free translation1).

Part of the legal doctrine perceives the duty of safety as inherent to the con-
cept of the indirect polluter, holding that the polluter is responsible for their con-
duct when it fails to observe the obligations set forth in law.

In its ruling on AgRg in REsp 1001780/PR (Brasil, 2011b), The Superior 
Court of Justice (Superior Tribunal de Justiça, STJ) upheld the application of civil 
liability to indirect polluters, including government entities, due to their failure 
to fulfill their supervisory duty in a decision is based on the framework of liability 
for omission provided under current Brazilian Civil Law.

In examining civil legislation for the type of liability applicable to the State’s 

1 From the original: “aquele que, por ação ou omissão voluntária, negligência ou imprudência, 
violar direito e causar dano a outrem, ainda que exclusivamente moral, comete ato ilícito”.
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failure in supervisory duties, legal support can be found in Article 942 of the Civil 
Code (CC/2002) in conjunction with Article 265 of the same code. The latter 
addresses joint liability, which, however, cannot be presumed.

Therefore, although environmental civil liability is objective and requires 
proof of a causal link between the action and the resulting harm, the conduct of 
the polluter may also involve negligence. It is necessary to verify whether there 
was a failure to fulfill the duty to supervise or intervene to prevent environmental 
damage, thereby establishing the causal link through omission. In this context, 
the State’s joint liability as an indirect polluter may be established in cases of su-
pervisory omission.

The established understanding of the STJ is cited in the decision of Special 
Appeal No. 1.056.540, as follows:

CIVIL AND ENVIRONMENTAL PROCEDURE – PUBLIC CIVIL ACTION 
– ENVIRONMENTAL DAMAGE – CONSTRUCTION OF A HYDROE-
LECTRIC POWER PLANT – STRICT AND JOINT LIABILITY – ARTICLES 
3, ITEM IV, AND 14, §1, OF LAW 6.398/1981 – NON-RETROACTIVITY 
OF THE LAW – LACK OF PRE-QUESTIONING: PRECEDENT 282/STF – 
STATUTE OF LIMITATIONS – DEFICIENCY IN LEGAL BASIS: PRECE-
DENT 284/STF – INADMISSIBILITY. 1. Liability for environmental damage is 
objective and does not require proof of fault; it suffices to establish the existence of 
damage and a causal link. 2. An exception to this rule, where proof of the causal 
link is not required, applies to the liability of the purchaser of a property already 
damaged. Regardless of whether the damage was caused by the current or previous 
owner, responsibility for the harm is attributed to the new owner. STJ precedents. 
3. In this context, joint liability arises from the provisions of Articles 3, item IV, 
and 14, §1, of Law No. 6,398/1981 (National Environmental Policy). 4. If the 
actual perpetrator of the environmental disaster can be identified, that party 
bears responsibility for repairing the damage, even if jointly with the current 
owner of the damaged property. 5. If it is proven that the company Furnas was 
responsible for the harmful act against the environment, it is obligated to make 
reparations, even though the property is now owned by another legal entity. 6. 
It is inadmissible to raise an issue in a special appeal that was not decided by the 
lower court, due to the absence of pre-questioning. 7. A special appeal that fails to 
demonstrate a violation or denial of validity of a treaty or federal law lacks sufficient 
grounds. 8. Special appeal partially admitted but denied (Brasil, 2009a, emphasis 
added, free translation2).

2 From the original: “PROCESSUAL CIVIL E AMBIENTAL – AÇÃO CIVIL PÚBLICA – DANO 
AMBIENTAL – CONSTRUÇÃO DE HIDRELÉTRICA – RESPONSABILIDADE OBJETIVA 
E SOLIDÁRIA – ARTS. 3º, INC. IV, E 14, § 1º, DA LEI 6.398/1981 – IRRETROATIVIDADE 
DA LEI – PREQUESTIONAMENTO AUSENTE: SÚMULA 282/STF – PRESCRIÇÃO – DE-
FICIÊNCIA NA FUNDAMENTAÇÃO: SÚMULA 284/STF – INADMISSIBILIDADE. 1. A 
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It is evident that the possibility of joint liability enhances the effectiveness of 
the civil liability framework, as the indirect polluter provides an additional guar-
antee of compensation for environmental damage.

2 Jurisprudential analysis of the State’s role as an indirect polluter

The urgent need to properly define the concept of the State as an indirect 
polluter requires referencing and analyzing the jurisprudence of the Federal Su-
preme Court (STF) in Special Appeal No. 604.725/PR (2003/0195400-5), as 
cited in the original text:

PUBLIC CIVIL ACTION. DAMAGE CAUSED TO THE ENVIRONMENT. 
LEGITIMACY OF THE STATE ENTITY. OBJECTIVE LIABILITY. DI-
RECT AND INDIRECT RESPONSIBILITY. JOINT LIABILITY. OPTION-
AL JOINDER. ARTICLE 267, IV OF THE CODE OF CIVIL PROCEDURE. 
PRE-QUESTIONING. ABSENCE. PRECEDENTS 282 AND 356 OF THE 
STF. 1. An examination of the case file reveals that the appellate court did not 
issue a judgment under Article 267, IV of the Law of Procedure Code, nor did the 
appellant file a motion for clarification to enable pre-questioning. This situation 
triggers the application of Precedents 282 and 356 of the STF. 2. Article 23, item VI 
of the 1988 Federal Constitution establishes shared responsibility among the Un-
ion, States, the Federal District, and Municipalities for environmental protection 
and pollution control in all its forms. Additionally, Article 225, caput, provides for 
everyone’s right to an ecologically balanced environment and imposes on the gov-
ernment and society the duty to defend and preserve it for current and future gen-
erations. 3. The appellant State has a duty to preserve the environment and oversee 
environmental preservation measures. In this case, the State, in fulfilling its duty to 
supervise, should have requested an Environmental Impact Study and its respective 
report, held public hearings on the matter, or even halted the project causing the 
environmental damage. 4. The transfer of funds by the State of Paraná to the 

responsabilidade por danos ambientais é objetiva e, como tal, não exige a comprovação de culpa, 
bastando a constatação do dano e do nexo de causalidade. 2. Excetuam-se à regra, dispensando a 
prova do nexo de causalidade, a responsabilidade de adquirente de imóvel já danificado porque, in-
dependentemente de ter sido ele ou o dono anterior o real causador dos estragos, imputa-se ao novo 
proprietário a responsabilidade pelos danos. Precedentes do STJ. 3. A solidariedade nessa hipótese 
decorre da dicção dos arts. 3º, inc. IV, e 14, § 1º, da Lei 6.398/1981 (Lei da Política Nacional 
do Meio Ambiente). 4. Se possível identificar o real causador do desastre ambiental, a ele cabe 
a responsabilidade de reparar o dano, ainda que solidariamente com o atual proprietário do 
imóvel danificado. 5. Comprovado que a empresa Furnas foi responsável pelo ato lesivo ao meio 
ambiente a ela cabe a reparação, apesar de o imóvel já ser de propriedade de outra pessoa jurídica. 6. É 
inadmissível discutir em recurso especial questão não decidida pelo Tribunal de origem, pela ausência 
de prequestionamento. 7. É deficiente a fundamentação do especial que não demonstra contrariedade 
ou negativa de vigência a tratado ou lei federal. 8. Recurso especial parcialmente conhecido e não 
provido”.
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Municipality of Foz do Iguaçu (action) and the lack of supervisory precau-
tions regarding the issued licenses and those that should have been prepared 
by the State entity (omission) contributed to the occurrence of environmental 
damage. These circumstances can establish the causal link between the event 
and the harm, thus legitimizing the appellant’s objective liability. 5. Thus, re-
gardless of fault, the polluter, even if indirect (the appellant State) (Article 3 of 
Law No. 6.938/81), is obligated to compensate and repair the environmental 
damage caused (objective liability). 6. As the legitimacy of the appellant entity as 
a defendant has been established, given the criteria for civil liability (action or 
omission, causal link, and damage) are fulfilled, it is also emphasized that such 
liability (objective) is joint, legitimizing the inclusion of all three branches of 
government as defendants in the claim, as carried out by the Public Prosecutor’s 
Office (optional joinder). 7. Special appeal partially admitted and denied (Brasil, 
2005, emphasis added, free translation3).

It is crucial to analyze the STJ’s understanding in cases where the State fails 
in its duty to supervise, as demonstrated in the judgment of REsp No. 647.493/
SC, in which the State was held liable for its supervisory duty.

In this judgment, the STJ decided to apply the theory of subjective liability 
in cases of environmental damage. Regardless of being rooted in Administrative 

3 From the original: “AÇÃO CIVIL PÚBLICA. DANO CAUSADO AO MEIO AMBIENTE. LE-
GITIMIDADE PASSIVA DO ENTE ESTATAL. RESPONSABILIDADE OBJETIVA. RESPON-
SÁVEL DIRETO E INDIRETO. SOLIDARIEDADE. LITISCONSÓRCIO FACULTATIVO. 
ART. 267, IV DO CPC. PREQUESTIONAMENTO. AUSÊNCIA. SÚMULAS 282 E 356 DO 
STF. 1. Ao compulsar os autos verifica-se que o Tribunal a quo não emitiu juízo de valor à luz do 
art. 267 IV do Código de Ritos, e o recorrente sequer aviou embargos de declaração com o fim de 
prequestioná-lo. Tal circunstância atrai a aplicação das Súmulas n. 282 e 356 do STF. 2. O art. 23, inc. 
VI da Constituição da República fixa a competência comum para a União, Estados, Distrito Federal 
e Municípios no que se refere à proteção do meio ambiente e combate à poluição em qualquer de 
suas formas. No mesmo texto, o art. 225, caput, prevê o direito de todos a um meio ambiente ecolo-
gicamente equilibrado e impõe ao Poder Público e à coletividade o dever de defendê-lo e preservá-lo 
para as presentes e futuras gerações. 3. O Estado recorrente tem o dever de preservar e fiscalizar a 
preservação do meio ambiente. Na hipótese, o Estado, no seu dever de fiscalização, deveria ter reque-
rido o Estudo de Impacto Ambiental e seu respectivo relatório, bem como a realização de audiências 
públicas acerca do tema, ou até mesmo a paralisação da obra que causou o dano ambiental. 4. O 
repasse das verbas pelo Estado do Paraná ao Município de Foz de Iguaçu (ação), a ausência das 
cautelas fiscalizatórias no que se refere às licenças concedidas e as que deveriam ter sido con-
feccionadas pelo ente estatal (omissão), concorreram para a produção do dano ambiental. Tais 
circunstâncias, pois, são aptas a caracterizar o nexo de causalidade do evento, e assim, legitimar 
a responsabilização objetiva do recorrente. 5. Assim, independentemente da existência de culpa, 
o poluidor, ainda que indireto (Estado-recorrente) (art. 3º da Lei n. 6.938/81), é obrigado a 
indenizar e reparar o dano causado ao meio ambiente (responsabilidade objetiva). 6. Fixada a 
legitimidade passiva do ente recorrente, eis que preenchidos os requisitos para a configuração da 
responsabilidade civil (ação ou omissão, nexo de causalidade e dano), ressalta-se, também, que 
tal responsabilidade (objetiva) é solidária, o que legitima a inclusão das três esferas de poder no 
polo passivo na demanda, conforme realizado pelo Ministério Público (litisconsórcio facultativo). 7. 
Recurso especial conhecido em parte e improvido”.
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Law, the STJ perceived the State’s unlawful act as arising from its omission in 
oversight, which contradicts its legal duty to prevent environmental damage. This 
majority understanding was highlighted in the decision of REsp No. 1.401.500/
PR (Nunes; Lehfeld; Montes, 2020).

Regardless of fault, the State, in its role as an indirect polluter, is responsible 
for repairing environmental damage, as established in REsp No. 1612887/PR:

SPECIAL APPEAL. CIVIL PROCEDURE, CIVIL LAW, AND ENVIRONMEN-
TAL LAW. CIVIL LIABILITY. […]. ENVIRONMENTAL DAMAGE. THEORY 
OF INTEGRAL RISK. POLLUTER-PAYS PRINCIPLE. LIABILITY EXEMP-
TION. CAUSAL LINK. SEVERANCE. ALLEGATION. IMPOSSIBILITY. […] 
1. Public civil action seeking compensation for environmental damage caused by 
the unlawful clearing of vegetation for the establishment of a gas station in an Atlan-
tic Forest area, along with a prohibition on granting environmental licenses under 
similar conditions. 2. Special appeal filed on 09/28/2015; forwarded to the office on 
07/01/2019; application of the CPC/73. 3. The appeal intends to determine wheth-
er: […]; b) in cases of environmental damage, grounds for liability exemption may 
be invoked; c) the environmental licenses were issued in compliance with relevant 
regulations; d) public utility or social interest were present to justifying the removal 
of Atlantic Forest vegetation; and […] 5. Liability exemption due to the sever-
ance of the causal link is allowed in cases of subjective liability and under 
certain theories of risk that govern objective liability. However, it cannot be 
invoked when the damage falls under the theory of integral risk. 6. Envi-
ronmental damage is governed by the theory of integral risk, placing those 
engaged in economic activities in the role of guarantors of environmental 
preservation. They are always held responsible for damages resulting from 
their activities, precluding any argument for liability exemption based on 
the alleged severance of the causal link (such as acts of third parties or force 
majeure). Precedents. 7. In the specific case, even if the installation of the gas 
station is attributed to an error in granting the environmental license, it is 
the exercise of this activity—under the appellant’s responsibility—that cre-
ates the risk materialized in the environmental damage. Therefore, there is 
no basis for exemption from the obligation to repair the verified harm. […] 
12. Special appeal PARTIALLY ADMITTED and, in this regard, DENIED (Brasil, 
2020a, emphasis added, free translation4).

4 From the original: “RECURSO ESPECIAL. PROCESSUAL CIVIL, CIVIL E AMBIENTAL. 
RESPONSABILIDADE CIVIL. […] . DANO AMBIENTAL. TEORIA DO RISCO INTEGRAL. 
PRINCÍPIO DO POLUIDOR-PAGADOR. EXONERAÇÃO DA RESPONSABILIDADE. 
NEXO CAUSAL. ROMPIMENTO. ALEGAÇÃO. IMPOSSIBILIDADE. […] 1. Ação civil pública 
por meio da qual se requer a indenização de dano ambiental decorrente do corte indevido de vegetação 
para a instalação de um posto de combustíveis em área de Mata Atlântica e a proibição da concessão 
de licenças ambientais em condições semelhantes. 2. Recurso especial interposto em: 28/09/2015; 
conclusos ao gabinete em: 1º/07/2019; aplicação do CPC/73. 3. O propósito recursal é determinar 
se: […]; b) nos danos ambientais, é possível arguir causas de exoneração da responsabilidade; c) 
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Recently, the Federal Supreme Court (STF), in RE 136861/SP, ruled that 
the State is liable for repairing damages when it is proven that it failed to fulfill 
its legal duty to act, supervise, and protect the environment from potential risks:

EXTRAORDINARY APPEAL WITH RECOGNIZED GENERAL REPERCUS-
SION. CONSTITUTIONAL AND ADMINISTRATIVE LAW. CIVIL LIABIL-
ITY OF THE STATE FOR OMISSION. ARTICLE 37, §6, OF THE FEDERAL 
CONSTITUTION. SUPERVISION OF FIREWORKS TRADE. ADMINIS-
TRATIVE RISK THEORY. OBJECTIVE LIABILITY. REQUIREMENT OF 
BREACH OF A SPECIFIC LEGAL DUTY TO ACT. 1. Article 37, §6, of the 
Federal Constitution establishes the objective civil liability of public legal entities 
and private entities providing public services. Application of the administrative risk 
theory. Precedents from the COURT. 2. For the characterization of State civil liabil-
ity, the following minimum requirements must be met for the application of objec-
tive liability, namely: a) existence of damage; b) administrative action or omission; 
c) a causal link between the damage and the administrative action or omission; and 
d) absence of exculpatory causes for State liability. 3. In this case, the São Paulo State 
Court of Justice, relying on the doctrine of the theory of administrative risk and 
local legislation, concluded that the Municipality of São Paulo could not be held 
liable for the explosion at a fireworks store. It determined that there was no State 
omission in supervising the activity, as the storeowners were operating clandestinely, 
without the required State authorization to sell fireworks. 4. The following General 
Repercussion thesis was established: “In order for the State’s civil liability to be 
characterized for damages arising from the fireworks trade, there must be a violation 
of a specific legal duty to act, which will occur when a license for operation is grant-
ed without legal precautions or when public authorities are aware of irregularities 
committed by private individuals”. 5. Extraordinary appeal denied (Brasil, 2021b, 
free translation5).

as licenças ambientais foram concedidas de acordo com as normas pertinentes; d) havia utilidade 
pública ou interesse social que autorizassem a supressão de vegetação da Mata Atlântica; e […]. 5. A 
exoneração da responsabilidade pela interrupção do nexo causal é admitida na responsabilidade 
subjetiva e em algumas teorias do risco, que regem a responsabilidade objetiva, mas não pode ser 
alegada quando se tratar de dano subordinado à teoria do risco integral. 6. Os danos ambientais 
são regidos pela teoria do risco integral, colocando-se aquele que explora a atividade econômica 
na posição de garantidor da preservação ambiental, sendo sempre considerado responsável pelos 
danos vinculados à atividade, descabendo questionar sobre a exclusão da responsabilidade pelo 
suposto rompimento do nexo causal (fato exclusivo de terceiro ou força maior). Precedentes. 
7. Na hipótese concreta, mesmo que se considere que a instalação do posto de combustíveis 
somente tenha ocorrido em razão de erro na concessão da licença ambiental, é o exercício dessa 
atividade, de responsabilidade da recorrente, que gera o risco concretizado no dano ambiental, 
razão pela qual não há possibilidade de eximir-se da obrigação de reparar a lesão verificada. […] 
12. Recurso especial PARCIALMENTE CONHECIDO e, no ponto, DESPROVIDO”.

5 From the original: “RECURSO EXTRAORDINÁRIO COM REPERCUSSÃO GERAL RECO-
NHECIDA. DIREITO CONSTITUCIONAL E ADMINISTRATIVO. RESPONSABILIDADE 
CIVIL DO ESTADO POR OMISSÃO. ART. 37, § 6º, DA CONSTITUIÇÃO FEDERAL. FIS-
CALIZAÇÃO DO COMÉRCIO DE FOGOS DE ARTIFÍCIO. TEORIA DO RISCO ADMINIS-
TRATIVO. RESPONSABILIDADE OBJETIVA. NECESSIDADE DE VIOLAÇÃO DO DEVER 
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The following text addresses the doctrinal hypothesis of State liability for 
omission, that is, when the State, faced with its legal duty to prevent environmen-
tal damage, fails to act:

When State conduct is omissive, it is necessary to determine whether it constitutes 
a fact generating the State’s civil liability. Not all omissive conduct reflects negli-
gence by the State in fulfilling a legal duty. If that is the case, State liability will 
not arise. The State will only be civilly liable and obliged to repair damages when it 
fails to act in accordance with its legal duty to prevent the occurrence of harm. As 
a result, the State’s civil liability in cases of omissive conduct will only materialize 
when the elements characterizing fault are present. In essence, fault arises from the 
State’s failure to fulfill its legal duty, assigned to the Public Power, to prevent damage 
from taking place. Consequently, in cases of State omissions, the theory of objective 
liability does not apply as comprehensively as it does to commissive conduct (Car-
valho Filho, 2015, p. 590, emphasis added, free translation6).

Thus, the indirect polluter is civilly liable for repairing damage when they fail 
to fulfill a legal duty of diligence, as this constitutes an omissive conduct leading 
to environmental harm.

JURÍDICO ESPECÍFICO DE AGIR. 1. A Constituição Federal, no art. 37, § 6º, consagra a res-
ponsabilidade civil objetiva das pessoas jurídicas de direito público e das pessoas de direito privado 
prestadoras de serviços públicos. Aplicação da teoria do risco administrativo. Precedentes da CORTE. 
2. Para a caracterização da responsabilidade civil estatal, há a necessidade da observância de requisitos 
mínimos para aplicação da responsabilidade objetiva, quais sejam: a) existência de um dano; b) ação 
ou omissão administrativa; c) ocorrência de nexo causal entre o dano e a ação ou omissão adminis-
trativa; e d) ausência de causa excludente da responsabilidade estatal. 3. Na hipótese, o Tribunal de 
Justiça do Estado de São Paulo concluiu, pautado na doutrina da teoria do risco administrativo e com 
base na legislação local, que não poderia ser atribuída ao Município de São Paulo a responsabilidade 
civil pela explosão ocorrida em loja de fogos de artifício. Entendeu-se que não houve omissão estatal 
na fiscalização da atividade, uma vez que os proprietários do comércio desenvolviam a atividade de 
forma clandestina, pois ausente a autorização estatal para comercialização de fogos de artifício. 4. 
Fixada a seguinte tese de Repercussão Geral: “Para que fique caracterizada a responsabilidade civil do 
Estado por danos decorrentes do comércio de fogos de artifício, é necessário que exista a violação de 
um dever jurídico específico de agir, que ocorrerá quando for concedida a licença para funcionamento 
sem as cautelas legais ou quando for de conhecimento do poder público eventuais irregularidades 
praticadas pelo particular”. 5. Recurso extraordinário desprovido”.

6 From the original: “Todavia, quando a conduta estatal for omissiva, será preciso distinguir se a 
omissão constitui, ou não, fato gerador da responsabilidade civil do Estado. Nem toda conduta omis-
siva retrata um desleixo do Estado em cumprir um dever legal; se assim for, não se configurará a 
responsabilidade estatal. Somente quando o Estado se omitir diante do dever legal de impedir a ocor-
rência do dano é que será responsável civilmente e obrigado a reparar os prejuízos. A consequência, 
dessa maneira, reside em que a responsabilidade civil do Estado, no caso de conduta omissiva, só se 
desenhará quando presentes estiverem os elementos que caracterizam a culpa. A culpa origina-se, na 
espécie, do descumprimento do dever legal, atribuído ao Poder Público, de impedir a consumação do 
dano. Resulta, por conseguinte, que, nas omissões estatais, a teoria da responsabilidade objetiva não 
tem perfeita aplicabilidade, como ocorre nas condutas comissivas”.
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3 The State’s supervisory inaction as addressed in PL 2159/2021

PL 2159/2021 provides that certain projects, such as basic sanitation works, 
maintenance of roads and ports, and low-voltage energy distribution, will no lon-
ger require environmental licensing. Similarly, projects whose scale is deemed neg-
ligible, as well as agricultural activities carried out by property owners registered in 
the Rural Environmental Registry (Cadastro Ambiental Rural, CAR), will also be 
exempt from the requirement of an environmental license.

Furthermore, the bill stipulates that activities such as the cultivation of tem-
porary, semi-perennial, and perennial species of agricultural interest, extensive and 
semi-intensive livestock farming, small-scale intensive livestock farming, and agri-
cultural research without biological risk will not require environmental licensing.

One of the most significant concerns regarding PL 2159/2021 is the absence 
of references to the authorities involved in the environmental licensing process 
within the text. Additionally, the bill does not account for the participation of the 
National Institute of Historical and Artistic Heritage (Instituto do Patrimônio 
Histórico e Artístico Nacional, Iphan), as established by Interministerial Ordi-
nance No. 60/2015 (Brasil, 2015).

In the context of quilombola-titled lands, some areas would be affected, giv-
en some titling processes have not been completed. Preliminary studies could 
influence the future of quilombola-titled lands, while many archaeological sites 
may be overlooked due to the lack of field surveys, leading to doubts about their 
discoveries.

PL 2159/2021 admits inefficiency in the licensing process under the pretext 
of promoting “streamlining” the bureaucratic process, representing a regression 
in the principles established by the PNMA. The bill introduces the License by 
Adhesion and Commitment (Licença por Adesão e Compromisso, LAC), an au-
tomatic licensing mechanism based on information and declarations provided by 
the entrepreneur.

In the same context,

Lúcia Valle Figueiredo notes that although the Constitution enshrines the principle 
of objective liability, the attribution of liability for State omission is governed by the 
subjective theory due to the impossibility of proving State omission without first es-
tablishing the faute de servisse (failure to fulfill a duty of service). This means that the 
service provided by the Public Administration either failed to function, was poorly 
provided, or was provided too late. José dos Santos Carvalho Filho asserts that an 
omission in fulfilling the legal duty to prevent damage establishes the obligation 
to repair it. Thus, for liability to ensue, it is necessary to demonstrate fault, which 
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is characterized by a violation of the legal duty to prevent the harmful occurrence 
(Figueiredo, 2008; Carvalho Filho, 2017, as cited in Treméa; Veiga, 2021, p. 95, 
free translation7).

In this regard, Cirne and Silva (2021, p. 227-228, free translation8) state:

The State’s civil liability is enshrined in §6 of Article 37 of the Federal Constitution 
(Brasil, 1988), which stipulates that public legal entities are objectively liable for 
damages caused to third parties by their agents acting in that capacity. This means 
that, to establish the State’s civil liability, it is necessary to demonstrate a causal link 
between the damage caused and the conduct of either public legal entities or private 
legal entities providing public services, without the need to prove fault (Santos; 
Brasil, 2018). However, the act does not need to be unlawful; it suffices to prove 
the damage and the causal link between the State’s activity and the resulting harm 
(Hupffer et al., 2012). In addition to §6 of Article 37 of the 1988 Constitution, Ar-
ticle 43 of the 2002 Civil Code (Brasil, 2002) also addresses the State’s civil liability 
for the actions of its agents when, acting in that capacity, they cause harm to others. 
Moreover, Law No. 6.938/81 (Brasil, 1981) established objective liability in §1 of 
Article 14, adopting the theory of integral risk. This demonstrates that the Brazilian 
legal system prioritizes objective liability, following the risk theory (Brasil, 1988).

Law No. 12,608/2012, in its Article 2, establishes that the State is obligated 
to ensure environmental quality, with risk control for environmental damage be-
ing a responsibility of the Public Administration (Brasil, 2012a).

Similarly, §1 of Article 14 of Law No. 6,938/81 (Brasil, 1981) requires the 

7 From the original: “Lúcia Valle Figueiredo preceitua que mesmo consagrado no texto constitucional 
a responsabilidade objetiva a imputação por omissão estatal sedará através da teoria subjetiva, em 
decorrência da impossibilidade de comprovar a omissão do Estado sem antes provar a faute de servisse. 
Isso significa que o serviço prestado pela Administração Pública não funcionou, foi mal prestado ou 
prestado tardiamente. José dos Santos Carvalho Filho entende que a omissão frente ao dever legal de 
impedir a ocorrência do dano caracterizará a responsabilidade em repará-lo. Assim, para a responsa-
bilização, necessário se faz a caracterização da culpa, configurada pela violação do dever jurídico de 
impedir a ocorrência danosa”.

8 From the original: “A responsabilidade civil do Estado está esculpida no § 6º do artigo 37 da Consti-
tuição Federal (Brasil, 1988), o qual determina que as pessoas jurídicas de direito público respondam 
objetivamente pelos danos que os seus agentes, nessa qualidade, causarem a terceiros. Isso significa 
que para se configurar a responsabilidade civil do Estado é necessário que se demonstre o nexo de 
causalidade entre os danos causados e a conduta tanto das pessoas jurídicas de direito público quanto 
das de direito privado prestadoras de serviço público, sendo desnecessária a prova de culpa (Santos; 
Brasil, 2018). O ato, no entanto, não precisa ser ilícito, bastando a comprovação do dano e o nexo 
causal entre a atividade estatal e o resultado danoso (Hupffer et al., 2012). Além do art. 37, § 6º, 
da Constituição de 1988, o Código Civil de 2002 (Brasil, 2002), no art. 43, também dispõe sobre a 
responsabilidade civil do Estado pelas condutas de seus agentes, quando nessa qualidade ocasionarem 
danos a outrem. Mais do que isso, a Lei n. 6.938/81 (Brasil, 1981) estabeleceu a responsabilidade 
objetiva, em seu art. 14, § 1º, o que enseja a adoção pela teoria do risco integral. Desse modo, veri-
fica-se que o sistema jurídico brasileiro preza pela responsabilidade objetiva, sendo adotada a teoria 
do risco (Brasil, 1988)”.
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polluter, regardless of fault, to compensate for or repair the damage caused, which 
applies to the State in cases of supervisory inaction as outlined in PL 2159/2021, 
where it abdicates its constitutional duty to supervise and prevent environmental 
damage.

The action for environmental damage reparation involves an inalienable fun-
damental right. The STF recognized the imprescribility of environmental damage 
reparation during the judgment of RE No. 654.833 on April 20, 2020, as out-
lined in the following summary. This decision is based on the principle that the 
protected asset is the environment, a diffuse and collective good:

EXTRAORDINARY APPEAL. GENERAL REPERCUSSION. TOPIC 999. 
CONSTITUTIONAL LAW. ENVIRONMENTAL DAMAGE. REPARATION. 
IMPRESCRIPTIBILITY. 1. This case discusses whether the principle of legal cer-
tainty, which benefits the perpetrator of environmental damage in the face of Public 
Administration inaction, should prevail, or whether the constitutional principles of 
protection, preservation, and reparation of the environment, which benefit society 
as a whole, should take precedence. 2. In our legal system, the rule is the prescrip-
tion of claims for reparation. Imprescribility, on the other hand, is an exception. It 
depends on external factors deemed by the legal system to be non-derogable over 
time. 3. Although the Constitution and ordinary laws do not establish a statute 
of limitations for the reparation of civil environmental damages—where the rule 
is the imposition of a limitation period for restitution claims—the constitutional 
protection of certain values necessitates the recognition of imprescriptible claims. 4. 
The environment must be regarded as the common heritage of all mankind, guar-
anteeing its full protection, particularly for future generations. All actions by public 
authorities must aim toward comprehensive legislative protection at the domestic 
level and adherence to international agreements and treaties safeguarding this fun-
damental third-generation human right, to prevent harm to the collective interest 
by subjecting a specific asset (natural resources) to individual purposes. 5. The rep-
aration of environmental damage is an inalienable fundamental right, making it 
imperative to recognize the imprescribility of claims for environmental damage res-
toration. 6. Dismissal of the case with a judgment on the merits regarding the Estate 
of Orleir Messias Cameli and Marmud Cameli Ltda, pursuant to Article 487, III, 
b of the 2015 Code of Civil Procedure, rendering the Extraordinary Appeal moot. 
Affirmation of the thesis that claims for civil reparation of environmental damage 
are imprescriptible (Brasil, 2020b, free translation9).

9 From the original: “RECURSO EXTRAORDINÁRIO. REPERCUSSÃO GERAL. TEMA 999. 
CONSTITUCIONAL. DANO AMBIENTAL. REPARAÇÃO. IMPRESCRITIBILIDADE. 1. De-
bate-se nestes autos se deve prevalecer o princípio da segurança jurídica, que beneficia o autor do dano 
ambiental diante da inércia do Poder Público; ou se devem prevalecer os princípios constitucionais 
de proteção, preservação e reparação do meio ambiente, que beneficiam toda a coletividade. 2. Em 
nosso ordenamento jurídico, a regra é a prescrição da pretensão reparatória. A imprescritibilidade, 
por sua vez, é exceção. Depende, portanto, de fatores externos, que o ordenamento jurídico reputa 
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It is evident that global trends emphasize environmental protection. In this 
context, PL 2159/2021 not only represents a regression from the established 
guidelines for environmental protection but also reveals unconstitutionality at its 
core. 

4 The joint liability of the State under PL 2159/2021

Joint liability is a type of collective obligation provided for in Article 264 of 
the 2002 Civil Code (CC/2002), which establishes that solidarity exists when, in 
the same obligation, multiple creditors or multiple debtors share equal rights or 
obligations concerning the totality of the debt. Additionally, Article 266 of the 
code addresses passive liability, where all debtors are equally bound (Brasil, 2002).

In relation to joint liability and environmental damage, considering the 
specialized legislation applicable to the matter, §1 of Article 14 of Law No. 
6.938/1981 establishes that polluters are obligated, regardless of fault, to indem-
nify or repair damages caused to the environment and to third parties affected by 
their activities. This provision adopts the objective theory of liability, based on the 
concept of risk.

Regarding the State, environmental liability can be attributed to omissions 
in its duty to supervise or intervene to prevent environmental damage. Adding to 
this perspective, Law No. 8.987/1995 (Concessions Law) affirms that the respon-
sibility of the granting authority is not subsidiary but joint and several.

Thus, the State’s environmental liability, grounded in civil legislation, is joint, 
objective, and unlimited under the terms of Law No. 6.938/1981, particularly in 
cases of urban-environmental damages resulting from its omission in supervisory 
and control duties.

inderrogáveis pelo tempo. 3. Embora a Constituição e as leis ordinárias não disponham acerca do 
prazo prescricional para a reparação de danos civis ambientais, sendo regra a estipulação de prazo 
para pretensão ressarcitória, a tutela constitucional a determinados valores impõe o reconhecimento 
de pretensões imprescritíveis. 4. O meio ambiente deve ser considerado patrimônio comum de toda 
humanidade, para a garantia de sua integral proteção, especialmente em relação às gerações futuras. 
Todas as condutas do Poder Público estatal devem ser direcionadas no sentido de integral proteção 
legislativa interna e de adesão aos pactos e tratados internacionais protetivos desse direito humano 
fundamental de 3ª geração, para evitar prejuízo da coletividade em face de uma afetação de certo bem 
(recurso natural) a uma finalidade individual. 5. A reparação do dano ao meio ambiente é direito 
fundamental indisponível, sendo imperativo o reconhecimento da imprescritibilidade no que toca à 
recomposição dos danos ambientais. 6. Extinção do processo, com julgamento de mérito, em relação 
ao Espólio de Orleir Messias Cameli e a Marmud Cameli Ltda, com base no art. 487, III, b do Código 
de Processo Civil de 2015, ficando prejudicado o Recurso Extraordinário. Afirmação de tese segundo 
a qual é imprescritível a pretensão de reparação civil de dano ambiental”.
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Through Precedent 652 (Brasil, 2021c, free translation10), the STF clarifies 
that State liability may be either joint or subsidiary, as derived from prior case law:

[…] ENVIRONMENTAL DAMAGE. CIVIL LIABILITY OF THE STATE FOR 
OMISSION. ARTICLES 3, IV, AND 14, §1, OF LAW NO. 6.938/81. DUTY 
OF CONTROL AND SUPERVISION. […] The predominant jurisprudence of 
the STJ holds that, in matters of environmental protection, the State incurs civil 
liability when its failure to adequately fulfill its supervisory duty is decisive in caus-
ing or aggravating damage caused by the direct perpetrator. However, this liability 
is considered subsidiary and may only be executed if the direct perpetrator fails to 
fulfill their obligation—”whether due to complete or partial financial exhaustion, 
insolvency, or inability (for any reason, including technical limitations) to comply 
with a judicially imposed obligation. The right of recourse (Article 934 of the Civil 
Code) is always preserved, along with the possibility of disregarding legal person-
ality as per Article 50 of the Civil Code” (REsp 1.071.741/SP, 2nd Panel, Justice 
Herman Benjamin, DJe 12/16/2010).

It is evident that the legal framework aligns with the jurisprudential un-
derstanding of the Higher Courts. The Superior Court of Justice (STJ), in REsp 
650.728/SC (Brasil, 2009b), has ruled that environmental liability is both objec-
tive and joint, due to the application of the integral risk theory to polluters, as 
outlined in §1 of Article 14 of Law No. 6.938/81, in conjunction with Article 942 
of the 2002 Civil Code.

By interpreting Article 225 of the 1988 Federal Constitution, the obligated 
parties for environmental damage reparation are defined, as environmental pro-
tection is the responsibility of both the State and society. Thus, any legal entity 
may be considered a polluter and environmental degrader.

PL 2159/2021 eliminates the State’s supervisory role, effectively placing it in 
the position of an indirect polluter due to its omission of the legal duty to oversee 
and protect the environment. Furthermore, the proposed bill (PL 2159/2021) 
undermines protection, precaution, and control by the Public Administration, 

10 From the original: “ […] DANO AO MEIO AMBIENTE. RESPONSABILIDADE CIVIL DO 
ESTADO POR OMISSÃO. ARTS. 3º, IV, C/C 14, § 1º, DA LEI 6.938/81. DEVER DE CON-
TROLE E FISCALIZAÇÃO. […] A jurisprudência Predominante no STJ é no sentido de que, em 
matéria de proteção ambiental, há responsabilidade civil do Estado quando a omissão de cumpri-
mento adequado do seu dever de fiscalizar for determinante para a concretização ou o agravamento 
do dano causado pelo seu causador direto. Trata-se, todavia, de responsabilidade subsidiária, cuja 
execução poderá ser promovida caso o degradador direto não cumprir a obrigação, “seja por total 
ou parcial exaurimento patrimonial ou insolvência, seja por impossibilidade ou incapacidade, por 
qualquer razão, inclusive técnica, de cumprimento da prestação judicialmente imposta assegurado, 
sempre, o direito de regresso (art. 934 do Código Civil), com a desconsideração da personalidade 
jurídica, conforme preceitua o art. 50 do Código Civil” (REsp 1.071.741/SP, 2ª T., Min. Herman 
Benjamin, DJe de 16/12/2010)”.
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directly violating Article 225, caput, and §1, items IV, V, and VII of the 1988 
Federal Constitution.

It is also worth noting the defense of joint State liability with joint execution, 
rather than subsidiary execution, in accordance with the consolidated understand-
ing of the STJ, as expressed in Summary 652 (Brasil, 2021c).

However, it is understood that the STJ has never fully adopted the concept 
of joint liability for the State. Instead, it has established joint condemnation of 
the State for omission in environmental damage cases, entirely based on the legal 
principle of subsidiary liability, which provides a benefit of order: first, reparation 
must be made by the direct polluter; only if the direct polluter fails to repair the 
damage can the State be effectively held accountable.

In this regard, Gonçalves (2017, p. 39, free translation11) states that “the 
term ‘responsibility’ originates from the Latin respondere, which conveys the idea 
of security or guarantee for the restitution or compensation of the sacrificed good. 
Thus, it carries the meaning of recomposition, an obligation to restore or com-
pensate”.

When addressing the civil liability of the State, the Theory of Risk is ana-
lyzed, as outlined in §6 of Article 37 of the CF/88, whose original text states:

The direct and indirect public administration of any of the Powers of the Union, the 
States, the Federal District, and the Municipalities shall abide by the principles of 
legality, impersonality, morality, publicity, and efficiency, and also by the following: 
[…] § 6 Public legal entities and private entities providing public services shall 
be held liable for damages caused to third parties by their agents, acting in that 
capacity, with the right of recourse against the responsible party in cases of willful 
misconduct or fault (Brasil, 1988, free translation12).

Therefore, from a legal standpoint, the STJ’s summative understanding re-
garding the subsidiary execution of liability for environmental damage reparation 
by the State due to its omissive conduct is not accepted, as explained in the fol-
lowing reasoning: 

11 From the original: “a palavra ‘responsabilidade’ origina-se do latim respondere, que encerra a ideia de 
segurança ou garantia da restituição ou compensação do bem sacrificado. Teria, assim, o significado de 
recomposição, de obrigação de restituir ou ressarcir”.

12 From the original: “A administração pública direta e indireta de qualquer dos Poderes da União, dos 
Estados, do Distrito Federal e dos Municípios obedecerá aos princípios de legalidade, impessoalidade, 
moralidade, publicidade e eficiência e, também, ao seguinte: […] § 6º As pessoas jurídicas de direito 
público e as de direito privado prestadoras de serviços públicos responderão pelos danos que seus 
agentes, nessa qualidade, causarem a terceiros, assegurado o direito de regresso contra o responsável 
nos casos de dolo ou culpa”.
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Thus, there is no doubt that civil liability transcends the analysis of fault and is 
grounded in the principle that whoever creates the risk must repair the resulting 
damage. Consequently, it suffices to prove the action or omission, the damage, and 
the causal link, regardless of the legality of the act, as what is assessed is the potential 
for damage, as consistently upheld in jurisprudence. Regarding joint liability, it 
renders irrelevant whether the damage was caused by a primary cause, secondary 
causes, or even contributing causes. All parties involved are responsible, and any 
party that contributed to the environmental damage can be considered a legitimate 
defendant. It is established that the liability of those responsible is joint (Reis; Lupi; 
Rocha, 2019, p. 175, free translation13).

Effectiveness in environmental protection is sought, particularly based on 
the constitutional principle of liability and the polluter-pays principle, as outlined 
in Complementary Law No. 140/2011:

Article 3. The fundamental objectives of the Union, the States, the Federal District, 
and the Municipalities, in exercising the shared jurisdiction referred to in this Com-
plementary Law, are as follows: I – To protect, defend, and conserve an ecologically 
balanced environment, promoting decentralized, democratic, and efficient manage-
ment (Brasil, 2011a, free translation14).

The State must conduct a prior risk impact analysis in applying the precau-
tionary principle, which is a non-transferable constitutional duty aimed at sus-
tainability and environmental protection. Should the State fail to fulfill this duty, 
which is inalienable and non-transferable, it must be held jointly liable, with full 
and effective joint execution, as mandated by the legal framework of joint liability.

Final considerations

Over the years, environmental licensing in Brazil has evolved regarding pre-
ventive measures, developing a complex structure with a division of competencies 

13 From the original: “Dessa forma, não restam dúvidas de que a responsabilidade civil insubordina-se 
à análise de culpa e se fundamenta no ideário de que aquele que criar o risco deve reparar os danos 
decorrentes da sua conduta. Assim, é suficiente, por conseguinte, a comprovação da ação ou omissão, 
do dano e do nexo causal, independente da legalidade do ato, já que o que se verifica é a potencialida-
de do dano, conforme jurisprudência remansosa. Já no tocante à solidariedade, tem-se que esta torna 
irrelevante o fato de o dano ter sido produzido por causa principal, por causas secundárias, ou ainda, 
por concausas, sendo todos os sujeitos envolvidos corresponsáveis, sendo legitimados passivos todos 
aqueles que, de alguma forma, foram os causadores do ano ambiental, sendo certo que a responsabi-
lidade dos causadores é solidária”.

14 From the original: “Article 3. The fundamental objectives of the Union, the States, the Federal 
District, and the Municipalities, in exercising the shared jurisdiction referred to in this Complemen-
tary Law, are as follows: I – To protect, defend, and conserve an ecologically balanced environment, 
promoting decentralized, democratic, and efficient management”.
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and responsibilities aimed at reducing environmental risks in alignment with the 
PNMA and follows the guidelines of the National Environment Council (Consel-
ho Nacional do Meio Ambiente, Conama), which establishes norms and criteria 
for licensing procedures.

In a capitalist and technological society, it is urgent that environmental pro-
tection guidelines are adapted as needed. This includes drafting a General Envi-
ronmental Licensing Law that streamlines processes and enhances protection to 
prevent the materialization of environmental risk factors.

A comparison was proposed between the current licensing system and the 
one envisioned under the new law, alongside an analysis of the proposed legisla-
tion and its principal environmental consequences.

It was observed that PL 2159/2021 seeks to expedite the environmental li-
censing process under the political justification of reducing bureaucracy, decen-
tralizing processes, and increasing flexibility. The bill proposes simplified licensing 
through mechanisms such as adherence and commitment, automatic renewal, 
and exemption from licensing for various activities. Additionally, it generalizes 
self-declaratory licensing, jeopardizing the titling of indigenous and quilombola 
lands.

Among the controversial aspects of PL 2159/2021, specific sections of the 
text exhibit legislative omissions, notably lacking clear definitions, which create 
instability and uncertainty in Brazil’s environmental licensing framework.

Thus, in the context of civil liability and Environmental Law, and based on 
constitutional principles, it was identified that civil liability for environmental 
damage applies to both direct and indirect polluters who contribute, whether by 
action or omission, to environmental harm.

Environmental liability establishes a duty to indemnify, encompassing not 
only known damages but also potentially degrading ones, governed by the Princi-
ples of Prevention and Precaution.

Environmental Law seeks the preservation of the environment, and within 
this framework, the State’s liability arises when it renounces its legal duty to act, 
leading to an objective and joint obligation to provide compensation for the dam-
ages resulting from its omissive conduct harmful to the environment.

The prevailing doctrine establishes that the State not only has a duty to su-
pervise but also an obligation to act diligently and effectively in protecting the 
environment. Any inertia on its part constitutes a punishable conduct.

Regarding the omissive conduct of the government as an indirect polluter 
and its joint liability, the Higher Courts have consolidated the understanding that 
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joint liability is applicable, yet upon subsidiary execution.
In this context, the State assumes the role of a ‘reserve debtor’, meaning it 

occupies the passive position in the action as a jointly liable party but benefits 
from a ‘benefit of order’, whereby it would only fulfill the obligation to repair the 
damage imposed judicially if the primary debtor (the direct polluter) fails to do so.

Therefore, considering that the environment is a diffuse, universal asset be-
longing to all of society, and aiming to ensure the effectiveness of judicial pro-
tection, the objective is to establish the legal possibility of holding the State ac-
countable as an indirect polluter, with joint civil liability and execution, regarding 
environmental risks.

It has been demonstrated that PL 2159/2021 signifies the State’s renuncia-
tion of its supervisory duty—a constitutional, inalienable, and non-transferable 
responsibility. Once its omissive conduct is proven, the State is classified as an 
indirect polluter, enabling its condemnation to objective, joint civil liability with 
joint execution for environmental damage.
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