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ABSTRACT

The rupture of the mining tailings dam, called Fundao, owned by the min-
ing company Samarco, in the municipality of Mariana in 2015, caused
one of the biggest socio-environmental disasters in Brazilian history. The
objective of this article is to analyze, from the perspective of Civil En-
vironmental Responsibility, the successes and failures in imputing legal
responsibility to those who caused those damages, with the main aim of
pointing out how the environmental command and control system must be
improved to prevent the occurrence of new tragedies, as well as for society
to see a relentless response to degraders. A legal-theoretical methodolo-
gy and a deductive reasoning procedure were applied, using a doctrinal
and jurisprudential research technique to achieve its objectives. The result
achieved was in the sense that it cannot be said that the legal system did
not reach the maximum expected effectiveness considering the magnitude
of the tragedy. On the other hand, positive lessons can be learned from the
applied solutions. It was concluded, therefore, that, between successes and
failures, what happened led to an improvement of the institutions that are
in charge of the noble task of environmental protection.
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DESASTRES AMBIENTAIS: ACERTOS E DESACERTOS DE UM
NOVO MODELO DE REPARACAO NO CASO SAMARCO

RESUMO

O rompimento da barragem de rejeitos de mineragdo, denominada
Fundao, de propriedade da mineradora Samarco, no municipio de Mar-
iana em 2015, provocou um dos maiores desastres socioambientais da
historia brasileira. O objetivo deste artigo é analisar, sob o enfoque da
Responsabilidade Civil Ambiental, os acertos e desacertos na imputagdo
da responsabilidade juridica aos causadores daqueles danos com o de-
siderato maior de apontar como o sistema de comando e controle am-
biental deve se aperfeicoar para inibir a ocorréncia de novas tragédias,
bem como para que a sociedade constate uma implacadvel resposta aos
degradadores. Foi aplicada metodologia juridico-teorica e procedimento
de raciocinio dedutivo, utilizando-se de técnica de pesquisa doutrinaria e
Jurisprudencial para atingir seus objetivos. O resultado alcan¢ado foi no
sentido de que ndo se pode afirmar que o sistema juridico na alcangou a
efetividade maxima esperada diante de magnitude da tragédia. Por outro
lado, podem ser colhidas li¢oes positivas das solugoes aplicadas. Con-
cluiu-se, portanto, que, entre acertos e desacertos, o ocorrido provocou
um aperfeicoamento das instituicoes que se encarregam da nobre tarefa
da prote¢do ambiental.

Palavras-chave: desastre ambiental; minera¢do, transacdo; solu¢do con-
sensual de conflitos, responsabilidade ambiental.
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INTRODUCTION

Almost 7 years ago, on November 5, 2015, the rupture of the Fundao
dam, part of the mining complex of Samarco Mineracao, located in the dis-
trict of Bento Rodrigues, Municipality of Mariana, in Minas Gerais, caused
the biggest socio-environmental disaster in Brazilian history, until then.

The rupture caused a wave of mining tailings, completely destroyed
the Bento Rodrigues district, killed 19 people, and continued to cause mul-
tiple socio-environmental and socio-economic damage along the Doce
River Basin, for almost 600 kilometers to the mouth.

The only reason the disaster was not worse was because, in the course
of the mud, about 100 km from Mariana, the reservoir of the Risoleta
Neves Hydroelectric Power Plant (Candonga) was located, which ended
up retaining part of the tailings. The plant, however, has since then been
without generating electricity, with serious losses for the municipalities in
the region, for the State of Minas Gerais and for the Federal Government.

The disaster awakened the legal community to discuss issues related
to environmental responsibility, especially considering that the company
responsible for the tragedy has the two largest mining companies in the
world as partners: Vale and BHP.

The problem that is now faced in this article is to answer the question:
almost 7 years after the disaster, can it be stated whether the Brazilian legal
system adequately responded to the event from the point of view of Envi-
ronmental Civil Liability?

Therefore, this work is justified by the need to bring reflections on the
legal system of responsibility for environmental damage, in the light of the
evolution of Environmental Law, highlighting the consolidation of legal
instruments for environmental accountability, from the perspective of pro-
tection of the fundamental right to an ecologically balanced environment.

Next, we discuss the application of the law to the case of the collapse
of the Samarco dam, with the analysis of the implemented legal solutions.
Then, some positive and negative aspects of the proposed actions and
agreements entered into between the Government and the companies Sa-
marco, Vale and BHP will be examined.

This work was developed with a legal-theoretical methodology and
a deductive reasoning procedure, using doctrinal and jurisprudential re-
search techniques to achieve its objectives.
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2 SOCIAL AND ENVIRONMENTAL DISASTERS AND THE
TRIPLE ENVIRONMENTAL RESPONSIBILITY IN BRAZIL

The Constitution of the Republic of 1988 provides for a triple respon-
sibility for those who cause environmental damage, as is extracted from
the provisions of its article 225, paragraph 3, which expressly states: “...]
§ 3 Conduct and activities considered harmful to the environment will sub-
ject offenders, whether individuals or legal entities, to criminal and ad-
ministrative sanctions, regardless of the obligation to repair the damage
caused” (BRASIL, 1988).

This means that the person causing the environmental damage will
be charged with an administrative sanction, such as a fine, suspension of
activities or embargo on works, and another criminal sanction, such as
detention or imprisonment. All this, without prejudice to the obligation to
fully repair the damage, environmental civil liability.

Full repair of the damage must be sought primarily through restoration
or environmental recovery. If it is not technically possible, only in this case
the adoption of compensatory measures, including pecuniary compensa-
tion, 1s admitted.

After the constitutionalization of the subject, especially in the last 2
decades, Brazilian jurisprudence established important guidelines for en-
vironmental civil liability. Therefore, today, it is stated that environmental
civil liability, according to the jurisprudence of the Federal Supreme Court
and the Superior Court of Justice, is objective, guided by the theory of full
and imprescriptible risk.

Among these characteristics, strict liability has a legal basis. Since the
Civil Code of 1916, the general system of civil liability in Brazil has been
subjective, requiring, in order to hold the perpetrator responsible, proof of
guilt for the unlawful act, in addition to proof of damage and the causal
link.

With the advent of Law no. 6.938/81, which instituted the National
Environmental Policy, objective environmental civil liability was estab-
lished, that is, the investigation of culpability is waived, and liability is
based on the proof of the anti-legal act, the damage and the causal link,
pursuant to the provisions of art. 14, paragraph 1:

Art. 14....]

§ 1° Without impeding the application of the penalties foreseen in this article, the
polluter is obligated, regardless of the existence of guilt, to indemnify or repair

296 Veredas do Direito, Belo Horizonte, - v.19 - n.45 - p.293-312 - Setembro/Dezembro de 2022



Lyssandro Norton Siqueira & Elcio Nacur Rezende

the damage caused to the environment and to third parties, affected by its activity.
The Public Prosecutor’s Office of the Federal Government and the States will have
legitimacy to propose civil and criminal liability actions for damages caused to the
environment (BRASIL, 1981).

Along with its legal regulation, civil environmental liability is cer-
tainly one of the most debated topics in Environmental Law, with a vast
doctrinal production and various manifestations of our courts, especially
the Superior Court of Justice.

The Superior Court of Justice also understood that strict liability is
guided by integral risk. In the theory of integral risk, the damage, the fact
and the causal link between them represent sufficient elements for liability,
not applying any exclusion to the causal link. See the understanding of the
Superior Court of Justice in judgment under the rite of the provisions of art.
543-C of the CPC (repetitive resource):

CIVIL LIABILITY FOR ENVIRONMENTAL DAMAGE. SPECIAL FEATURE
REPRESENTATIVE OF CONTROVERSY. ART. 543-C OF CPC. DAMAGE
ARISING FROM DAM RUPTURE. ENVIRONMENTAL ACCIDENT
OCCURRED, IN JANUARY 2007, IN THE MUNICIPALITIES OF MIRAIJ
AND MURIAE, STATE OF MINAS GERAIS. THEORY OF INTEGRAL RISK.
CAUSAL nexus.

1. For the purposes of art. 543-C of the Code of Civil Procedure: a) liability for
environmental damage is objective, informed by the theory of integral risk, with
the causal link being the unifying factor that allows the risk to be integrated into the
unit of the act, the invocation being inappropriate, by the company responsible for
the environmental damage, of exclusions of civil liability to remove its obligation to
indemnity [...] (BRASIL, 2014).

The Rapporteur’s vote is highlighted:

In fact, in relation to environmental damage, the theory of integral risk applies, hence
the objective character of responsibility, with express constitutional (art. 225, § 3, of
the FC) and legal (art. 14, § 1, of the Law n. 6.938/1981) provision and, therefore, the
allegation of exclusions of responsibility is unreasonable, being enough, for that, the
occurrence of harmful result to man and the environment arising from an action or
omission of the person responsible. For all, Annelise Monteiro Steigler teaches that,
in accordance with the provisions of article 14, § 1, of Law no. 6938/1981, liability
for environmental damage is objective, assuming the existence of an activity that
entails risks to health and the environment, with the causal link being “the binding
factor that allows the risk to be integrated into the unit of act that is the source of the
obligation to indemnify”, so that the one who exploits the “economic activity puts
oneself in the position of guarantor of environmental preservation, and the damage
that concern the activity will always be linked to it”; therefore, the invocation, by
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the person responsible for the environmental damage, of excluding civil liability is
improper [...] (BRASIL, 2014).

Despite understanding that the jurisprudential position is “technically
mistaken”, Farias, Braga Netto and Rosenvald (2015, p. 908) do not be-
lieve that there will be no reversal of the trend and this would be a “polit-
ically correct” option.

The adoption of the integral risk theory, by not admitting exclusions of
responsibility, such as acts of God or force majeure, favors the attribution
of responsibility to those responsible for the undertaking potentially caus-
ing environmental damage.

In addition, on the grounds that the right to an ecologically balanced
environment is essential to a healthy quality of life and, therefore, a funda-
mental right, being included among the unavailable rights, our courts con-
solidated the guidance that the claim to repairing environmental damage
would be imprescriptible. In this sense, the understanding of the Federal
Supreme Court:

EXTRAORDINARY RESOURCE. GENERAL REPERCUSSION. THEME
999. CONSTITUTIONAL. ENVIRONMENTAL DAMAGE. REPAIR.
IMPRESCRIPTIBILITY.

1. In these records the debate is whether the principle of legal certainty, which benefits
the author of the environmental damage in the face of the inertia of the Government,
should prevail; or whether the constitutional principles of protection, preservation
and repair of the environment, which benefit the entire community, should prevail.
2. In our legal system, the rule is the prescription of the reparation claim.
Imprescriptibility, in turn, is an exception. It depends, therefore, on external factors,
which the legal system deems irrevocable by time.

3. Although the Constitution and ordinary laws do not provide for the statute
of limitations for the repair of civil environmental damages, the stipulation of a
period for claiming compensation being the rule, the constitutional protection of
certain amounts imposes the recognition of imperceptible claims.

4. The environment must be considered the common heritage of all humanity, in
order to guarantee its full protection, especially in relation to future generations.
All conduct by the Government must be directed towards full internal legislative
protection and adherence to international pacts and treaties protecting this 3rd
generation fundamental human right, to avoid prejudice to the community in the
face of an allocation of a certain good (natural resource ) for an individual purpose.
5. Repairing damage to the environment is an unavailable fundamental
right, and it is imperative to recognize the imprescriptibility with regard to
environmental damage restoration (BRASIL, 2020).
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In our recent past, however, this robust system of civil liability has not
shown a good record in resolving the problem of effective socio-environ-
mental damage repair. See, for example, the case of the rupture of the tail-
ings dam of the Cataguases de Papel Industry, which occurred on March
29, 2003, allowing approximately 500,000,000 (five hundred million) lit-
ers of lye to flow, causing flooding of areas and destruction of agricultural
enterprises.

The lye reached Cérrego do Cagado, Rio Pomba and Rio Paraiba do
Sul, reaching the Atlantic Ocean and causing environmental damage in cit-
ies of Minas Gerais, Espirito Santo and Rio de Janeiro. Two years after the
disaster occurred, the Federal Public Prosecutor’s Office filed a public civil
action for indemnity and compensation for ecological damage, combined
with a claim for compensation for nonpecuniary moral damage. To demon-
strate the total lack of effectiveness of the judicial provision, it should be
noted that the process, even today, more than 17 years after the disaster, is
in the appeal phase of the 2nd instance, without any act of environmental
reparation, resulting from the jurisdictional relief®.

Given the existence of constitutional and infra-constitutional norms
for the requirement of environmental reparation, the problem cannot be
ascribed to mistaken norms or legislative gaps. Likewise, in the last 40
years, with the strengthening of instruments for the protection of nonpe-
cuniary and collective rights, such as the Public Civil Action Law (Law
no. 7,347/1985) and the Popular Action Law (Law no. 4,717/1965), access
to the Judiciary for the defense of the environment and for the solution of
controversies involving environmental causes has improved. The problem
of weakness in full environmental repair does not seem, therefore, to be a
deficit in the legal framework, on the contrary, it seems to be in the effec-
tiveness of norm enforcement.

Civil actions for environmental liability are very complex, since the
diagnosis of the damage, the investigation of the causal link and the deter-
mination of mitigating and repairing measures demand a technical transdis-
ciplinarity, which must be immediate. Imposing, in some cases, the action
even when the damage occurs. In addition, the multiplicity of legitimate
parties to bring the actions can end up causing an undesirable competition
of mismatched actions and with dissonant objectives.

Thus, an unprecedented disaster, such as that of Samarco, obviously

3 2™ Federal Court of Campos, Judicial Section of Rio de Janeiro, Process No. 0001143-
73.2005.4.02.5103. Judgment of 02/17/2016.
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did not find the bodies that make up the Justice System prepared for a quick
response. In the first hours following the disaster, there was a lot of disa-
greement in the performance of the public bodies of the Executive Branch
and institutions of the Justice System. The disconcerted action of some en-
tities, in the moments following the rupture, caused legal uncertainty, with
situations that indicated the damming of the tailings and others indicating
the release for it to reach the mouth.

In order to avoid contradictory actions and in view of the national pro-
portions of the disaster, the federal entities directly involved, the Federal
Government, the State of Espirito Santo and the State of Minas Gerais,
sought administrative alignment regarding the exercise of police power
and decision-making. Some issues, however, were beyond the limits of
self-enforcement of administrative acts, which also motivated a concerted
action by public authorities.

Without prejudice to this administrative action, it was necessary to en-
sure that those responsible adopted precautionary measures and did not shy
away from recovering the environmental damage still in progress, guaran-
teeing pecuniary full compensation for the damage. Therefore, concerted
judicial action was necessary as a means of initiating the search for con-
sensual solutions.

3 LEGAL SOLUTIONS ADOPTED IN THE CASE OF THE
SAMARCO DAM RUPTURE: SUCCESSES AND FAILURES

In the judicial sphere, the Advocacy General of the State of Minas Ge-
rais — AGE/MGQG, filed a public civil action against Samarco, Vale and BHP,
in November 2015, with preliminary injunctions granted, which required
companies to adopt emergency measures, under penalty of a daily fine in
the amount of R$ 1,000,000.00 (one million reais). The preliminary deci-
sion also determined that the defendant should provide a suitable guarantee
in the amount of BRL 1,000,000,000.00 (one billion reais) to guarantee
the reparation of damages and also the fulfillment of the preliminary meas-
ures within 10 (ten) days, under penalty of blocking said amount (MINAS
GERALIS, 2015). In addition, in view of the emergency expenses borne by
the State of Minas Gerais, it determined the judicial deposit by Samarco
of R$50,000,000.00 (fifty million reais) to ensure the repair of damages
caused to the state entity (MINAS GERAIS, 2015).

Since the day the dam broke, public forces have been forced to act
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in concert to identify the damage and adopt mitigation measures. As the
damage affected the Rio Doce Basin as a whole, the Federal Government,
the State of Minas Gerais and the State of Espirito Santo, competent for ad-
ministrative action, pursuant to art. 23 of the 1988 Constitution, sought to
integrate their respective technical and legal areas. In this sense, there was
an alignment of the federated entities to propose a new action, in which the
requests common to them were concentrated. Thus, in November 2015, the
Attorney General of the State of Minas Gerais — AGE/MG, together with
the Attorney General of the Federal Government — AGU and the Attorney
General of the State of Espirito Santo — PGE/ES, filed a public civil action
against Samarco Mineragdo SA (operator of the structure) and its parent
companies (Vale SA and BHP Billiton Brasil Ltda.) (BRASIL, 2015).

A few weeks later, in December 2015, with competence established
for processing the action, the Judge of the 12th Federal Court of Belo Hori-
zonte granted a preliminary injunction ordering the companies to imple-
ment a series of emergency measures and deposit, as a guarantee of com-
pliance, R $2,000,000,000.00 (2 billion reais) in court. The decision also
prevented Samarco Minerag@o SA from distributing dividends, interest on
equity, share bonuses or any other form of remuneration to shareholders:

a) grant a precautionary measure so that the company Samarco Mineragdo S/A,
within a period of 10 days, prevents (or proves that it has already stopped) the
leakage of the volume of tailings that are still in the ruptured dam, proving the
safety measures taken for the safety of the Funddo and Santarém dams; b) grant
a precautionary measure so that the defendant companies, within a period of 10
days, hire companies that can immediately start evaluating the contamination of fish
by inorganic substances and the risk potentially caused to human consumption of
these, as well as carry out the control of proliferation of synanthropic species (rats,
cockroaches, etc.), capable of creating a risk of disease transmission to men and
animals in areas affected by mud and tailings; c¢) grant a precautionary measure so
that the defendant companies, within 15 days, prepare studies and adopt measures to
prevent the volume of mud released into the Doce River from reaching the Rio Doce
lagoon system and the protection of water sources minerals mapped by DNPM; d)
grant a precautionary measure so that the defendant companies, within a period of
20 days, carry out mapping studies of the different resilience potentials of the 1,469
ha directly affected, with the aim of ascertaining the thickness of the mud cover, the
granulometry, the potential presence of heavy metals, and the PH of the material,
as well as the immediate adoption of measures for removing the volume of mud
deposited on the banks of the Rio Doce, its tributaries and adjacent to its mouth; e)
grant a precautionary measure so that the company Samarco Mineragao S/A, within a
period of 30 days, makes an initial judicial deposit of two billion reais, to be used in
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the implementation of the plan for full recovery of the damages to be prepared by the
defendants; f) decree, based on article 7 of Law 8.429/92, combined with art. 461, §5,
of the CPC, the unavailability of existing mining concession licenses on behalf of the
defendant companies, according to documents on pages 304/308, as well as the rights
arising therefrom, and the authors must provide the necessary annotations of the
unavailability now decreed; g. 1) grant advance relief to determine that the defendant
companies, within a period of up to 45 days, present g) a global socio-environmental
recovery plan for the Rio Doce Basin and the entire degraded area, complying with
the determinations and parameters of the competent environmental authorities,
with details of the actions to be developed, execution schedule and disbursement of
resources, and g. 2); a global socioeconomic recovery plan to serve the populations
affected by the disaster, within 30 days, in compliance with the determinations and
parameters of competent authorities, with details and particulars of the actions to be
developed, execution schedule and disbursement of resources (BRASIL, 2016a ).

The preliminary decision, in order to ensure full compliance with
court orders, set the daily fine for non-compliance with each of the meas-
ures set at BRL 150,000.00 (one hundred and fifty thousand reais), without
prejudice to other sanctions. With the granting of this new injunction, a
period of negotiations between Plaintiffs and Defendants began, aiming at
a consensual solution to the conflict. These negotiations culminated in the
conclusion, in March 2016, of the Term of Transaction and Adjustment of
Conduct — TTAC, having as premises the full repair of the environment
and socioeconomic conditions, the conviction that the agreement is the
quickest and most effective way to resolve the controversy and guarantee
the execution of what was being agreed (SIQUEIRA; COSTA, 2018).

Recognizing the incompetence of the conventional system for execut-
ing condemnatory judicial decisions, the TTAC created an unprecedented
model for executing reparations. The TTAC provided for 42 socio-eco-
nomic and socio-environmental programs and aimed to regulate in a cen-
tralized, articulated and effective manner the full repair of socio-environ-
mental and socio-economic damage resulting from the dam rupture. Due to
the difficulties in quantifying the damage resulting from the biggest envi-
ronmental disaster in Brazilian history, a judicial composition was chosen
in which obligations were foreseen for the formulation and execution of
socio-economic (BRASIL, 2016b)* and socio-environmental (BRASIL,

4 Term of Transaction and Adjustment of Conduct entered into in the records of Public Civil Action
no. 0069758-61.2015.4.01.3400 pending at the 12th Federal Court of the Judiciary Section of Minas
Gerais. Clause 08: The thematic axes and respective SOCIOECONOMIC Programs to be prepared,
developed and executed by the Foundation to be instituted, detailed in a separate chapter, are the
following: I. Social Organization: Program for surveying and registering those affected; Reimburse-
ment and compensation program for those affected; Program for the protection and recovery of the
quality of life of indigenous peoples; Program for the protection and recovery of the quality of life
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2016b) restoration and compensation programs?.

The programs started to be executed by Fundacdo Renova, a Private
Law Foundation constituted by the three companies, with entirely private
management, which should act independently and transparently. Unlike
the Government, the Renova Foundation would, in theory, be quicker to
carry out reparatory acts and private contracts, due to its private nature.
The institution of the Foundation would not exempt companies from lia-
bility. All studies, diagnoses, programs, projects and actions would have to
be carried out by companies with recognized technical training and notori-
ous professional experience in the market. All activities carried out by the
Foundation will also be subject to independent external auditing.

of other peoples and traditional communities; Social Protection Program; Communication, Partici-
pation, Dialogue and Social Control Program; and Animal Care Program. II. Infrastructure: Program
for the reconstruction, recovery and relocation of Bento Rodrigues, Paracatu de Baixo and Gestora;
Reservoir program for the UHE Risoleta Neves Reservoir; and Recovery Program for the other im-
pacted Communities and Infrastructures between Fundao and Candonga, including Barra Longa. I11.
Education, Culture and Leisure: Program for the Recovery of Schools and Reintegration of the School
Community; Historical, Cultural and Artistic Memory Preservation Program; and Program to support
tourism, culture, sport and leisure.

IV. Health: Physical and Mental Health Support Program for the Impacted Population.

V. Innovation: Research Support Program for the Development and Use of Socioeconomic Technolo-
gies Applied to Impact Remediation. VI. Economy: Aquaculture and Fishing Activities Resumption
Program; Agricultural Activities Resumption Program; Regional Economy Recovery and Diversifi-
cation Program with Industry Incentive; Recovery Program for Micro and Small Businesses in the
Trade, Services and Productive Sector; Local Hiring Stimulus Program; Emergency Financial Assis-
tance Program for those impacted; and Reimbursement Program for extraordinary public expenses
of the parties; VII. Action Plan Management: Management program for socioeconomic programs.

5 Term of Transaction and Adjustment of Conduct entered into in the records of Public Civil Action
no. 0069758-61.2015.4.01.3400, pending at the 12th Federal Court of the Judiciary Section of Minas
Gerais:

Clause 15: The thematic axes and respective Socio-environmental Programs to be prepared and execut-
ed by the Foundation, detailed in a separate chapter, are the following:

Waste management and recovery of water quality. Tailings management program resulting from the
rupture of the Fundao dam, considering conformation and in situ stabilization, excavation, dredging,
transport, treatment and disposal; Program for the implementation of tailings containment systems
and in situ treatment of impacted rivers. Forest restoration and water production: Environmental Area
1 recovery program in the municipalities of Mariana, Barra Longa, Rio Doce and Santa Cruz do
Escalvado, including bioremediation; Recovery Program for Permanent Preservation Areas (APP)
and recharge areas of the Doce River Basin control of erosion processes; Springs recovery program
Biodiversity conservation: Aquatic biodiversity conservation program, including freshwater, coastal
and estuarine zones and the impacted marine area; Program to strengthen screening structures and
reintroduction of wild fauna; Terrestrial fauna and flora conservation program. Water Security and
Water Quality: Sewage collection and treatment and solid waste disposal program; and Program to im-
prove water supply systems. Education, Communication and Information: Program of environmental
education and preparation for environmental emergencies; Information program for the population of
Environmental Area 1; and National and international communication program. Environmental Pres-
ervation and Safety: Environmental risk management program in Environmental Area 1 of the Rio
Doce Basin; and Investigation and monitoring program for the Rio Doce Basin and estuarine, coastal
and marine areas impacted. Sustainable Land Use and Management: Conservation Units Consolida-
tion Program; and Program to encourage the implementation of CAR and PRA’s in Environmental
Area 1 of the Rio Doce Basin. Action Plan Management Environmental recovery plan management
program for the Rio Doce basin, estuarine, coastal and marine areas.
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The Government constituted an Interfederative Committee for perma-
nent dialogue with the Renova Foundation, being responsible for validat-
ing, accompanying, monitoring and inspecting all actions®. In addition, the
creation of an Advisory Board was planned with the objective of listening
to legitimate associations for defending the rights of those affected, as well
as establishing channels for civil society participation, and able to convene
specific meetings and listen to interested organizations. The Board would
be composed of experts, members of civil society and impacted commu-
nities.

The agreement had the great merit of ruling out any legal discussion
regarding the liability of Samarco and its parent companies for full com-
pensation for damages. Based on the then existing precedents of lawsuits
for repairing environmental damage, it would take a few decades to obtain
a definitive court order, forcing companies to perform reparation obliga-
tions.

In addition, the TTAC brought together, as parties, the federal and
state public authorities, responsible for directing the remedial measures,
avoiding contradictory decisions and promoting greater synergy in the
determination of remedial actions. Decisions would be taken through an
Interfederative Committee, creating an environment of legal certainty in
relation to the reparation procedure.

After almost 7 years of signing the agreement, some TTAC numbers are
worth highlighting. Two billion reais (R$2,000,000,000.00) were invested
in 2016. In the following years, an annual budget of R$1,200,000,000.00
(one billion, two hundred million reais) was ensured, with no limitation
on global expenses for the comprehensive repair. One billion five hundred
million reais (R$1,500,000,000.00 were also provided for the adoption of
sanitation and solid waste measures in the Rio Doce Basin. As compensa-
tory measures for irreversible damage, BRL 240,000,000.00 (two hundred
and forty million reais) per year, over 15 years, were assured. Regarding
homogeneous individual rights, by 2020, R$2,500,000,000.00 (two billion
and five hundred million reais) had already been disbursed in compensa-
tion and financial aid (BRASIL, 2016b).

On the other hand, in opposition to the successes, the positive points,
such as high amounts made available and several successful reparation
actions, this new model of reparation, conceived to be agile and efficient,

6 Available from: http://www.meioambiente.mg.gov.br/component/content/article/13-informa-
tivo/2891-sisema-no-cif-comite-interfederativo-c.
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faced, from the beginning, criticism and obstacles to the its perfect execu-
tion, making some mistakes.

From the beginning, there were several criticisms of the new reparato-
ry model, some unfounded, due only to resistance to innovative solutions,
and others with reason. The main one was related to the lack of participa-
tion of the people affected in the signing of the TTAC. In fact, the public
institutions, signatories of the TTAC, sought to quickly and definitively es-
tablish the legal responsibility of Samarco, Vale and BHP for repairing all
damages resulting from the dam rupture. The major concern was the per-
petuation of legal discussions about this accountability, as in other prece-
dents in Brazilian law. It was in this sense that several and intense meetings
were held for a quick legal solution, in March 2016 (the disaster, remem-
ber, happened in November 2015). This need for speed in the search for a
legal solution imposed that the public institutions, signatories of the TTAC,
take the decision to enter into the agreement, postponing the participation
of the affected people for its execution, which, in fact, prevented a prior
and wide discussion of the subject with all the institutions of justice and
with all the people affected, which would have been practically impossible
at that time. The TTAC created participation instruments in its execution,
but, due to the speed with which it was signed, it was not possible to carry
out public consultations.

Trying to address this criticism and seeking, once again, a consensual
solution to conflicts, a new negotiation front began in 2016, aimed at im-
proving the TTAC. Thus, after 2 years of new legal discussions and at least
54 meetings, including companies, public authorities and institutions of the
Justice System, in August 2018, the Term of Adjustment of Governance
Conduct (TAC-GOV) was signed providing for 2 new pacts: the improve-
ment of the governance process foreseen in the TTAC for the definition
and execution of programs, projects and actions that are destined to the
full repair of the damages resulting from the rupture of the dam and the
improvement of the mechanisms of participation of the affected people in
all stages and phases of the programs foreseen in the TTAC.

In addition to the participation of the original signatories of the TTAC
(Federal Government, State of Minas Gerais, State of Espirito Santo, Sa-
marco, Vale and BHP), the TAC-GOV was discussed and signed by practi-
cally all the representative institutions of the Justice System: Federal Pub-
lic Ministry, Public Ministries of Minas Gerais and Espirito Santo, Public
Defenders of the Federal Government, Public Defenders of Minas Gerais
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and Espirito Santo. It is, therefore, an unprecedented agreement in the Ju-
diciary, whether due to the involvement and articulation of all institutions,
or due to the amounts involved.

Unfortunately, however, the gears of the new reparation model, even
after being perfected by the TAC-GOV, presented some flaws and diver-
gences and delays began to appear in the Renova Foundations compliance
with the Interfederative Committee’s deliberations. There was a need to
speed up compliance with obligations relating to programs, projects and
actions provided for in the TTAC.

One of the sensitive points in the execution of the agreement con-
sists of the confrontational technical positions on the best repair strategy
in the most diverse areas: tailings management, health, monitoring, studies
of risk to human health and the environment, analysis of contamination,
prohibition of fishing and sanitation, among others. These technical diver-
gences provoked a veritable war of technical reports.

In addition, the Renova Foundation, designed to be efficient and fast,
has not served its purpose. In the years that followed its constitution, the
Foundation began to have a large number of employees and began to oper-
ate in the most diverse technical areas, losing efficiency in the fulfillment
of the most diverse obligations under its responsibility, becoming exces-
sively bureaucratic and slow.

Thus, in 2019, after identifying priority demands arising from techni-
cal differences and delays by the Foundation, the institutions of the Justice
System filed requests for compliance with obligations related to programs
and projects that were not being sufficiently met. The judgment of the 12th
Federal Court determined that the claims be organized into 12 priority the-
matic axes currently in progress and already producing results: 1) Extra
and intra-channel environmental recovery; 2) human health risk and eco-
logical risk; 3) Resettlement of affected communities; 4) Infrastructure and
development; 5) Operational return of the Risoleta Neves Hydroelectric
Power Plant; 6) Performance measurement and monitoring; 7) Registra-
tion and indemnities; 8) Resumption of economic activities; 9) Water sup-
ply for human consumption; 10) Hiring of technical advisors; 11) Health
actions; 12) Prohibition of fishing in the Rio Doce basin and a last axis (13)
to analyze the performance of the Renova Foundation itself.

In each of these thematic axes, judicial expertise was designated that
could subsidize the Judgment of the 12th Federal Court of Belo Horizonte
in decision-making. With this provocation by the Judiciary Branch, the
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aim was to resolve technical conflicts, orienting repairs based on judicial
definitions supported by expert reports.

It turns out that the progress of the expert work was greatly impaired
by the pandemic period, starting in March 2020, which made it impossible
to carry out the technical steps essential to the preparation of reports. In
addition, it is clear that the provocation of the Judiciary, instead of paci-
fying and settling technical conflicts, has increased litigation. Practically
all the interlocutory decisions taken in the conduct of the aforementioned
thematic axes have challenged resources. Decisions on setting expert fees,
presenting requirements, defining a work plan and partial reports are all
questioned before the courts.

This new repair model lacks the definition of a mechanism to resolve
technical conflicts with assertiveness and speed. The lack of understand-
ing about the best technical solution to be adopted in the specific case
delays the reparation process, perpetuating the socio-environmental and
socio-economic damages, transmitting to society the feeling of frustration
before the Justice System. The improvement of the model passes, in our
opinion, through the introduction of a kind of technical arbitration, with
professionals accredited by those involved in the repair procedure and ac-
credited before public institutions.

CONCLUSION

The grandeur and complexity of the socio-environmental damage re-
sulting from the rupture of the Samarco dam, in Mariana, obliged the Gov-
ernment to confront an unprecedented disaster, in a different way:.

Although for years the jurisprudence of the Superior Court of Justice
and the Federal Supreme Court has consolidated a robust system of at-
tributing Environmental Civil Liability to the degrader, with the adoption
of the Integral Risk Theory, imprescriptibility and solidarity, the practical
application of this legal system has not brought the expected efficiency.
The analysis of past cases revealed that in environmental disasters that
occurred in the remote past, repairing the damage suffered would still be
far from becoming a reality.

It was therefore necessary to create a new reparative model. The great
merit of the entities was the inter-institutional articulation between the
Federal Government, the State of Minas Gerais, the State of Espirito Santo
and practically all the representative institutions of the Justice System:
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Federal Public Ministry, Public Ministries of Minas Gerais and Espirito
Santo, Public Defender of the Federal Government, Public Defenders of
Minas Gerais and Espirito Santo. There are no precedents in Brazilian
law for an agreement such as the one signed in this case, either by the
involvement and articulation of all institutions, or by the amounts involved.
The pioneering integration of the various bodies that make up the Justice
System has demonstrated the enormous gain in efficiency in the results
achieved.

However, the new reparatory model conceived faced some problems
in execution. The breadth and complexity of each of the points placed as
thematic axes shows that, although much has already been done, there is
still much to be done. If there are failures in the execution of obligations by
the Renova Foundation, the criticism should be directed towards improv-
ing the model and not the destruction of this unprecedented repair system.

In response to the problem presented, it can be said that there were
many successes and mistakes committed by the Brazilian legal system in
that tragedy. It is concluded, therefore, that it is extremely urgent to im-
prove the state’s organicity, so that Environmental Civil Responsibility is
imputed as a way of ensuring society an effective response to environmen-
tal tragedies, as it happened in the case analyzed. On the other hand, it
can be said that it is necessary to create an efficient mechanism to resolve
technical conflicts and enable the participation of the people affected in the
reparation procedure.
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