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Resumo
O rompimento da barragem de mineração 
em Brumadinho (MG) suscitou discussão 
sobre a responsabilidade penal da pessoa 
jurídica em razão dos danos ambientais. 
Levando em consideração o tema, buscou-se 
investigar a eficiência da responsabilidade 
penal da pessoa jurídica no contexto do 
rompimento das barragens mantidas por 
empreendimentos de mineração, tendo como 
objeto da pesquisa e discussão especial o 
rompimento da barragem em Brumadinho. 
Utilizou-se o método dialético, possibilitando 
o questionamento sobre as certezas até então 
estabelecidas, propiciando negá-las e, desse 

Abstract
The collapse of the mining dam in 
Brumadinho (state of Minas Gerais) raised 
discussion about the criminal liability of 
legal entities due to environmental damage. 
Taking the theme into consideration, the 
objective was to investigate the efficiency 
of the criminal liability of legal entities 
in the context of the rupture of dams 
maintained by mining enterprises, with 
the rupture of the dam in Brumadinho 
as the object of special research and 
discussion. The dialectical method was 
used, making it possible to question and 
deny the certainties hitherto established, 
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exercício intelectivo, extrair um conhecimento 
seguro. Como hipótese, a imputação de 
responsabilidade penal à pessoa jurídica 
se revela como legislação simbólica que se 
traduz em uma atuação aparente do Estado 
com a finalidade de conferir aparente solução 
aos problemas e desafios para a proteção 
ambiental. Ainda, blinda o tema e impede 
que as discussões avancem na busca de 
respostas eficientes. O trabalho conjectura a 
aplicação do Direito de Intervenção, proposto 
por Hassemer, por meio de suas manifestações 
no Direito brasileiro. Como conclusão, 
identificou-se que a ausência das condições 
jurídicas e materiais para a responsabilização 
penal da pessoa jurídica estabelece uma falsa 
percepção de cumprimento das promessas 
proclamadas da proteção ambiental que 
constam da Constituição Federal de 1988.
Palavras-chave: desastre ecológico; direito 
de intervenção; mineração; rompimento de 
barragens.

and, from this intellectual exercise, to 
extract secure knowledge. As a hypothesis, 
the imputation of criminal liability to legal 
entities reveals itself as symbolic legislation 
that translates into an apparent action of 
the State with the purpose of giving an 
apparent solution to the problems and 
challenges of environmental protection. 
Furthermore, it blinds the theme and 
prevents the discussions from advancing in 
the search for efficient answers. The article 
hypothesize the application of the Right 
of Intervention, proposed by Hassemer, 
through its manifestations in Brazilian 
Law. As a conclusion, it was identified that 
the absence of legal and material conditions 
for the penal accountability of the legal 
entity establishes a false perception of 
fulfillment of the proclaimed promises of 
environmental protection contained in the 
Federal Constitution of 1988.
Keywords: dam burst; ecological disaster; 
mining; right of intervention.
 
Introduction

Mining stands as a cornerstone of the economy across several Brazilian states, 
fostering the growth of municipalities, income distribution, and job creation, 
while serving as the primary source of tax revenue in these regions. Nonetheless, 
the environmental repercussions stemming from mineral exploitation, particu-
larly regarding large-scale mining, had once again surfaced, exemplified by the 
catastrophic breach of Dam I at the Córrego do Feijão Mine in Brumadinho 
(Minas Gerais, Brazil).

On January 25, 2019, at approximately 12h28 p.m., Dam I collapsed at 
the Córrego do Feijão Mine, in Brumadinho, resulting in the tragic loss of 270 
lives. The entities accountable for this devastating event were Vale S.A. and TÜV 
SÜD Bureau de Projetos e Consultoria Ltda., in collaboration with 14 individ-
uals spanning various technical engineering and security disciplines. Among the 
victims were employees of Vale S.A., contracted workers, residents, and visitors of 
the area. Beyond the human toll, the incident wreaked havoc on local wildlife and 
vegetation, compounding concerns regarding the degradation of the Paraopeba 
River.
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Adding to the grim narrative, the incident occurred a mere four years after 
the collapse of the Fundão Dam, situated within the Germano Industrial Com-
plex in Mariana (Minas Gerais, Brazil). Under the management of Samarco Min-
eração S.A., this catastrophe prompted the initiation of criminal proceedings by 
the Federal Public Ministry against Samarco Mineração S.A. and Vale S.A., along 
with 19 individuals, for crimes against both human life and the environment. If 
the prospect of imposing criminal penalties were to effectively deter future trans-
gressions, reinforcing the indispensable norms for societal coexistence and life, 
then similar occurrences to those in Mariana would ideally have been prevented or 
mitigated in the case of Brumadinho. Hence, our inquiry delves into the efficacy 
of holding legal entities criminally accountable in the aftermath of the environ-
mental tragedy that unfolded with the Brumadinho dam collapse.

Our study posits that assigning criminal liability to legal entities proves in-
effective, as the penalties stipulated in legislation primarily lean towards civil and 
administrative measures, lacking criminal repercussions. Moreover, the provision 
of criminal liability of legal entities is symbolic legislation that translates into an 
apparent (“illusory”) action by the State to address environmental protection 
challenges, yet failing to deliver the anticipated outcomes. Instead of the pledged 
environmental safeguarding, what transpires is a void in criminal environmental 
protection.

To fulfill our overarching goal, our specific objectives include assessing the 
efficacy of imposing criminal liability on mining corporations and identifying 
alternative means to hold legal entities accountable for environmental harm.

The research will utilize the dialectical method, enabling the questioning of 
preconceived truths, fostering their challenge, and ultimately, with this intellec-
tual process, the evaluation of dependable knowledge. To assess the effectiveness 
of criminal sanctions imposed on legal entities, the legal-comprehensive method-
ological approach will be used, which involves dissecting the attributes of legal 
entities into their various dimensions and relationships. To pinpoint alternatives 
for holding them accountable, we shall explore the Right of Intervention, as pro-
posed by Winfried Hassemer, and its incorporation into Brazilian Law through 
the framework of Administrative Law. Additionally, we will delve into concepts 
such as Inhibitory Protection and the obligations outlined in the regional agree-
ment on access to information, public participation, and access to justice in en-
vironmental matters in Latin America and the Caribbean, widely known as the 
Escazú Agreement.

Regarding the data’s nature, we will draw from the Federal Constitution of 
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Brazil, the Environmental Crimes Law, and other relevant regulations. Addition-
ally, we will examine the jurisprudence of the Federal Supreme Court and the 
Superior Court of Justice on the topic, alongside insights from researchers in the 
field. Gathered and reconstructed data will undergo analysis through the lens of 
the Democratic Rule of Law.

1 The criminal liability of legal entities in environmental crimes

The 1988 Federal Constitution of Brazil recognized as fundamental “the right 
to an ecologically balanced environment, which is an asset of common use and 
essential to a healthy quality of life” (Article 225, Brasil, 1988). This acknowledg-
ment elevated the environment to the status of a legal asset, subjecting it to pro-
tection under Criminal Law, as well as civil and administrative safeguards, as pro-
vided for in Article 255, §3º (Brasil, 1988), and Article 3 of Law No. 9,605/1998, 
commonly referred to as the Environmental Crimes Act (Brasil, 1998).

The inclusion of the possibility of attributing criminal liability to legal en-
tities marked a constitutional innovation within the national legal framework, 
initiating debates concerning the efficacy of this responsibility in both penaliz-
ing and deterring environmental offenses. The operations conducted by a legal 
entity contribute significantly to wealth and development. However, within the 
framework of capitalist production, corporate exploitation often leads to adverse 
outcomes, such as environmental pollution and the unsustainable depletion of 
natural resources.

A legal entity, an abstract construct, emerges from the amalgamation of indi-
viduals bound together by a shared objective, imbuing the entity with a cohesive 
identity. Hence “the personification of the abstract entity arises, whose will diverg-
es from that of its members—societas distat a singulis—there is a personification of 
the collective entity” (Venosa, 2022, p. 215, free translation).

Thus, a transformation occurs: the natural persons who constitute the legal 
entity are not to be confused with it, nor with its administrators or directors since 
the legal personality of the people who constituted it is distinct, as well as their 
social and legal objectives, whose objective motivated the creation of the legal 
entities (Alonso, 2016).

Following the Theory of Fiction, as expounded by Savigny (2004), rights 
can only be exercised and upheld within human relationships, as it is solely indi-
viduals who possess the will to deliberate and the capacity to act. The foundation 
of every right lies in the moral freedom inherent to the individual. Therefore, the 
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conception of the fictitious subject of law created by man must align with those 
who originated it, guided by the principle that only human beings are entitled to 
legal capacity.

In this context, Feuerbach (1801 apud Saggese, 1997, p. 99) contended that 
a legal entity cannot commit crimes, reinforcing the Roman adage “societas de-
linquere non potest” (translated as “a legal entity does not commit crimes”). Thus, 
their exemption from criminal responsibility is established, as only the individuals 
responsible for creating the fictitious entity could engage in criminal acts with 
intent. 

Conversely, the Theory of Reality posits that a legal entity expresses its will 
through its bodies (Organic Theory), thus possessing the capacity for action and 
culpability in criminal activities, thereby incurring not only civil liabilities but also 
penalties. This acknowledgment of the criminal accountability of legal entities was 
pioneered in Germany by Otto von Gierke and refined by Franz von Liszt, who 
regarded culpability, from a psychological standpoint, as a prerequisite for impos-
ing penalties (Saggese, 1997).

The Theory of Reality is predicated on the notion that from its inception, in-
dividuals have joined forces to pursue common interests or address societal needs. 
Consequently, the Law has consistently recognized collective entities as distinct 
entities from their constituents or the groups that constitute them, possessing 
unmistakable identities. As a result, these entities have been empowered to op-
erate within the legal framework, with their existence acknowledged as subjects 
endowed with rights and obligations to serve human or social interests, furnished 
with apparent autonomy. With the recognition of the legal personality of entities, 
they were endowed with wills and assets distinct from those of the individuals 
who comprise them. This understanding prompted the evolution of the Theory 
of Legal Reality from an objective or organic conception to a Theory of Technical 
Reality, distinguishing the entity’s assets and personal attributes from those of its 
managers and members (Pereira, 2020).

Some proponents still advocate for the Negativist Theory, which denies the 
existence of legal entities, asserting that only individuals hold legal standing. Ac-
cording to it, collective entities lack personality attributes, will, and consequently, 
culpability (Venosa, 2022).

On the other hand, the Theory of Institution posits the existence of numer-
ous institutional realities within social constructs, each characterized by a hierar-
chical structure—the inner workings of a legal entity—revealed to the external 
world through decisions made by its managers. Under this framework, when the 
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actions of a legal entity reflect the consciousness of individuals making directive 
decisions, and they act with full awareness and responsibility towards social objec-
tives, the “institution” acquires moral and subsequently legal personality (Venosa, 
2022).

Within the Institution Theory, the criminal liability of a legal entity is as-
cribed to any individual capable of exercising the actions impacting social life 
through the expression of their will, termed “special will”. In essence, the collec-
tive will of institution members materializes through the entity’s will within the 
confines of the social statutes that established it (Saggese, 1997). 

Consequently, the legal entity is deemed capable of committing (action) 
crimes, giving rise to criminal liability.

In instances where criminal outcomes materialize, dual culpability arises that 
of the legal entity and each of its members who violated legal assets protected by 
criminal law (Saggese, 1997). Thus, the Theory of Double Criminal Imputation 
emerged, mandating criminal liability for both legal entities and their members 
simultaneously.

This perspective challenged the traditional notion encapsulated in the maxim 
societas delinquere non potest, which held that legal entities could not commit 
crimes and, thus, should not be held criminally liable (Sierra, 2012).

In the Brazilian legal framework, the Theory of Technical Reality regarding 
legal entities is embraced, as legislation and court interpretations recognize the 
distinction between the personality and assets of a legal entity and the individuals 
comprising it. The explicit provision of Article 49-A, incorporated into the Civil 
Code by Law No. 13,874/2019, which introduced the Declaration of Economic 
Freedom Rights aimed at ensuring free market guarantees, stipulates: “A legal 
entity should not be confused with its partners, associates, founders or adminis-
trators” (Brasil, 2019, free translation).

Within the realm of criminal law, the Theory of Technical Reality manifests 
in the possibility of a legal entity being the sole defendant in a criminal proceed-
ing, without the necessity of identifying and prosecuting the natural persons with-
in it, in line with the stance established by the Federal Supreme Court (Supremo 
Tribunal Federal – STF) in the ruling of Extraordinary Appeal No. 548,181.

However, criminal law must serve as a tool for ensuring the effectiveness of 
the legal system rather than being merely symbolic and lacking social efficiency. 
The risks associated with this approach become apparent, especially in cases of 
large-scale exploitation of natural resources by mining companies.

In this regard, despite the acknowledgment within legislation and 
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jurisprudence, particularly by the STF, of the potential criminal accountability of 
legal entities for committing environmental crimes, it is evident that significant 
challenges hinder the practical realization of such accountability. This situation 
is linked to various key factors: (a) the issue of the (in)ability to act; (b) the (in)
capacity for culpability; (c) the principle of the personality of the sentence; and (d) 
the nature of penalties applicable to legal entities under environmental crimes law.

A legal entity lacks the inherent ability to act and can only express its actions 
through its managers or members of the board of directors. Thus, the legal entity’s 
incapacity to act is absolute, as only the individual, the human person, possesses 
the capacity for action due to their autonomy and will. According to the Finalist 
Theory, action is defined as “[…] voluntary bodily movement that causes mod-
ification in the external world. The manifestation of the will, the result, and the 
causal relationship are the three elements of the concept of action” (Bitencourt, 
2022, p. 19, free translation).

Wezel (2001) introduced the Finalist Theory, adopted in the Brazilian crimi-
nal legal system, by asserting that criminal action is rooted in human beings, who, 
through their will, engage in acts directed toward a purpose, as they can anticipate 
the potential consequences of their actions. Responsibility solely rests with human 
beings and not with animals or fictional entities, as determination and will are 
exclusive attributes of the human person (Saggese, 1997).

For criminal law, the crucial element of relevant action encompasses con-
science and will—attributes inherent only to humans and impossible to manifest 
within a legal entity. Guilt, regarded as a fundamental aspect of criminal conduct, 
involves the reproachability of one’s volition. Despite the ability to adhere to legal 
norms, an individual may deliberately choose to defy the law, as argued by Welzel 
(2001).

Thus, culpability represents a conscious exercise of autonomy by a morally 
responsible individual who, despite being cognizant and capable of conforming to 
legal standards, elects to act contrary to them, thereby inviting societal censure for 
their unlawful behavior. In this context, blame can only be attributed to a natural 
person, endowed with volition, rather than to a legal entity such as a corporation 
or any other collective entity devised by humans (Welzel, 2001).

To conceive otherwise would be illogical. Legal entities inherently rely on 
natural persons to conduct actions, thereby presenting a fundamental dilemma 
regarding accountability between those who perform actions and those who are 
held criminally responsible. Attributing guilt to a legal entity entails a dissociation 
between the individual who commits the crime (the actor) and the entity held 
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responsible, with the latter taking accountability (Rodríguez, 2004).
This scenario could potentially lead to a form of vicarious liability, where 

the legal entity is held responsible for the intentions and actions of its directors or 
members—a direct contradiction to the principle of subjective culpability, which 
focuses on the individual who consciously violates the law.

In the Brazilian legal system, the principle of subjective culpability finds 
“constitutional support implicit in Article 1, III (dignity of the human person), 
corroborated by Articles 4, II (prevalence of human rights), and 5, caput (inviola-
bility of the right to freedom), of the FC” (Prado, 2019, p. 86, free translation). 
Contrary to this legal-philosophical framework, the concept of subjective culpa-
bility cannot be applied to legal entities due to their inherent lack of consciousness 
and volition—essential prerequisites for criminal liability and the imposition of 
sanctions on those who contravene the legal order and consequently face societal 
disapproval.

The implications of the Principle of Subjective Culpability extend to the 
Principle of the Personality of the Sentence, ensuring that no sentence extends 
beyond the person of the convicted individual. Moreover, imposing a criminal 
sanction on all members of a legal entity would violate the principle of the person-
ality of punishment. Criminal responsibility is inherently personal, focusing on 
the individual who commits the action leading to the outcome and is exclusively 
subjective, considering the consciousness, will, and self-determination of the per-
son. According to Prado (2019, p. 87, free translation), “this way, any other type 
of criminal liability (e.g., collective, for the act of another, etc.) is ruled out”.

Regarding the nature of the penalties applicable to the polluter, for the same 
act, responsibility arises in the administrative, civil, and criminal spheres, which 
act concomitantly, cumulatively, or alternatively, depending on the circumstances 
(Milaré, 2018). In this sense, investigations into the polluter’s conduct are inde-
pendent of the exhaustion of investigations in other realms of responsibility.

However, concerning criminal responsibility, adherence to principles inher-
ent in traditional criminal-legal epistemology dictates that only the gravest viola-
tions of society’s most crucial legal interests call for the intervention of criminal 
law as a last resort (ultima ratio), compliant with the Principle of Subsidiarity. 
Indeed, criminal law is not a panacea for addressing all societal issues but should 
be reserved for cases where other legal avenues fail to adequately protect vital legal 
interests (Hassemer 2008). 

The principles discussed so far—capacity for action, culpability, the intran-
scendence of the penalty, and the Principle of Subsidiarity (ultima ratio)—are 
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fundamental tenets of classical criminal law. What is currently proposed is a de-
parture from the traditional paradigm, aiming to implement a modern Criminal 
Law marked by a lack of adherence to environmental protection standards. This 
implies that criminal measures and sanctions when dealing with violations of vital 
legal interests, become ineffective (Hassemer, 2008). 

The modern approach broadens the scope of Criminal Law, but by attempt-
ing to protect everything, takes on a symbolic role and, ultimately, safeguards 
nothing. An examination of penalties imposed for environmental crimes against 
legal entities reveals a predominantly civil and administrative nature: community 
service, temporary suspension of rights, partial or complete cessation of activities, 
and financial penalties (as stipulated in Article 8 of Law No. 9,605/98).

This underscores the Environmental Crimes Law’s deficiency in both quality 
and quantity of objective conditions necessary to effectively safeguard legal assets 
falling under its purview. The absence of these conditions establishes “illusion” 
and “dissimulation” of the proclaimed promises, which characterizes symbolic 
criminal legislation. This “illusion” often arises from a desire to portray a robust 
State, pacify public sentiments, or merely demonstrate action toward fulfilling 
previous commitments. Consequently, due to this shortfall in execution, symbolic 
criminal legislation suffers from inefficiency, failing to meet expectations for the 
protection of legal assets that should be upheld by criminal law (Hassemer, 2008).

Another significant negative effect of symbolic environmental criminal leg-
islation is its tendency to create an illusion of protection, thereby stifling debate 
and relieving environmental policy from the pressure to implement effective mea-
sures for safeguarding the environment. This dynamic arises because there is an 
expectation that Criminal Law will ensure protection, yet such expectations often 
fail to materialize on a practical-empirical level. Consequently, the environment 
remains vulnerable, while Criminal Law suffers a loss of credibility due to its 
evident failure to enforce regulations and effectively safeguard legal assets. The 
political and legislative choice to embrace symbolic criminal legislation creates an 
illusion of simplicity, leading to the premature abandonment of efforts to pursue 
more effective measures closely aligned with the pressing need for environmental 
preservation (Hassemer, 2007).

In this sense, assigning criminal liability to legal entities appears strongly 
symbolic. Moreover, it is simply implausible for a legal entity to endure a prison 
sentence, as it is unreasonable to contemplate restricting the freedom of move-
ment, a fundamental right, for multinationals like Vale S.A., responsible for the 
mineral exploration in Brumadinho.
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Once more, the symbolic essence of legal entity criminal responsibility is 
emphasized, as Criminal Law “must be backed by a credible threat of imprison-
ment to prevent it from succumbing to symbolic and deterrent trends without 
genuine punitive intent” (Tório Lopéz, 1991 apud Oliveira, 2012, p. 239, free 
translation). According to legislation, criminal liability for legal entities lacks en-
forcement: there are no criminal sanctions imposed on them; rather, penalties are 
civil and administrative. Furthermore, imposing custodial sentences on collective 
entities is impractical.

2 Alternatives to mitigate the symbolic nature of the criminal liability of 
legal entities regarding environmental damage

In addressing contemporary societal challenges, both lawmakers and judicial 
bodies are compelled to alleviate the strains they face by expanding the scope of 
Criminal Law. This initiative aims to align with the expectations of a risk-con-
scious society, as elucidated by Beck (2011).

Within postmodern society, the accumulation of wealth under the capitalist 
means of production is coupled with the communal production of risks. A defin-
ing aspect is the ostensibly “fair” distribution of risks juxtaposed against the “un-
fair” distribution of generated wealth, fostering a milieu of scarcity (Beck, 2011). 
The quest to alleviate this disparity leads late modernity to harness nature via 
a process of modernization, under the pretext that scientific and technological 
advancement is imperative for realizing a utopia of social affluence. However, the 
unchecked advancement of productive forces during the modernization process 
unleashes increasingly deleterious consequences. This inherent contradiction typ-
ifies this mode of production (Beck, 2011).

Consequently, a novel understanding of risk emerges, transcending individual 
human perception. The social and political ramifications of industrialization’s 
modernization reverberate globally, affecting all facets of life (human, fauna, 
and flora). This existential threat to life on Earth, in its myriad forms, challenges 
conventional modes of thinking and behaving regarding “space and time, work 
and leisure, corporations and the nation-state, even the boundaries between 
military alliances and continents” (Beck, 2011, p. 27, free translation). Its 
detrimental repercussions extend to present and future generations, affecting 
both the impoverished and the affluent, as well as local and distant communities, 
transcending geographical borders. It therefore impacts property, profitability, 
and legitimacy, as the societal acknowledgment of the risks associated with 
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modernization correlates with ecological degradation and displacements on a 
universal and transnational scale (Beck, 2011).

The vast geological and global ramifications of human activity within the 
context of the risk society have led to the emergence of a new geological era: the 
Anthropocene. In Brazil, manifestations of Beck’s risk society model are evident 
in the dam collapses in Mariana (2015) and Brumadinho (2019), which starkly 
exposed the utter failure of public and private entities “to effectively manage the 
inherent risks of productive activities, neglecting to adopt minimally sufficient 
and efficient preventive measures” (Sarlet; Fensterseifer, 2021, p. 209, free trans-
lation).

To rectify the symbolic and ineffective nature of Criminal Law, utilized as 
a mechanism of social control in a society characterized by risks and fear of ca-
tastrophes, Hassemer (2008) initiates his discourse by delineating between what 
he terms “Classical Criminal Law” and the appeal of “Modern Criminal Law”. 
The author proposes that Criminal Law, with its classic structural epistemolog-
ical guidelines, must be maintained. However, he contends that establishing a 
new legal framework is imperative to safeguard diffuse assets within society and 
ensure efficient accountability in cases of violations. The author suggests the de-
velopment of what he terms “Intervention Law”, aimed at preserving the core 
principles of Criminal Law while integrating protective mechanisms from other 
branches of Law (Hassemer, 2008).

To achieve this, it becomes necessary to exclude unlawful acts that do not 
constitute the core elements of classical Criminal Law, to preserve its integrity, 
along with its traditional incriminating types. This would eliminate the symbolic 
function entrenched within the most stringent coercive framework of the legal 
system. According to Costa (2014), the core elements include subsidiarity (ultima 
ratio), the principle of minimum intervention and proportionality, as well as gen-
eral deterrence, protection, and condemnation through punishment for concrete 
violations such as threats to life, physical integrity, freedom, property, and honor, 
for example. 

In developing this concept, Hassemer (2008) argues that Criminal Law 
safeguards social expectations enshrined in the social contract, where individuals 
relinquish certain freedoms in exchange for a state that enhances and safeguards 
their liberties. Therefore, any breach of the freedoms guaranteed in the social con-
tract constitutes a crime. Consequently, the boundaries must be clear and precise, 
excluding all types of violations and illicit acts in the risk society. There are effi-
cient legal remedies in other branches of law, rendering Criminal Law unnecessary 
to approach them.
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Modern Criminal Law demonstrates its expansion beyond classical lim-
its, evidenced by the proliferation of criminal statutes aimed at regulating social 
behavior, including multinational business activities, consumer protection, and 
environmental preservation, among other contemporary legal concerns within to-
day’s risk society. In this expansive paradigm, it is viewed not only as a remedy for 
addressing significant social disturbances but also as a tool for public education, 
aimed at raising awareness about issues such as environmental degradation, vio-
lence against women, and other sensitive topics. Criminal Law, within this frame-
work, is no longer reserved solely as a last resort when other legal avenues fail to 
safeguard legal interests. Instead, it often serves as the primary (prima ratio) or sole 
(sola) resource in addressing social issues within the risk society (Hassemer, 2008).

Modern Criminal Law is plagued by significant deficiencies in implementing 
punitive objectives, resulting in a deficient execution of its mission. Consequently, 
societal expectations are often relegated to merely symbolic functions (Hassemer, 
2008). In this sense, conceived to serve the needs of a “risk society”, Modern 
Criminal Law falls short of delivering the promised protection, reducing its effi-
cacy to a symbolic gesture.

Faced with this stark reality of implementation and execution deficits, Hasse-
mer (2008, p. 262, free translation) advocates for the creation of a distinct legal 
branch termed the Right of Intervention:

[…] positioned between Criminal Law and Misdemeanor Law, as well as between 
Civil Law and Administrative Law. Certainly, this modern legal concept could in-
deed feature fewer stringent guarantees and procedural formalities, while also im-
posing less severe sanctions on individuals. Such a “modern” legal framework would 
be inherently less punitive in nature and, concurrently, better equipped to address 
the nuanced challenges prevalent in contemporary society.

Sánchez (2013), who shares concerns about the expansionism of Criminal 
Law in post-modern society, provides critical insights into Hassemer’s (2008) pro-
posed Right of Intervention. The author suggests the possibility of maintaining 
sanctions other than prison sentences, introducing a theoretical construct termed 
“Two-speed Law”. First speed establishes that the fundamental tenets of Crimi-
nal Law, including capacity for action, culpability, minimal intervention, ultima 
ratio, and custodial sentences, would be preserved. Second speed determines that 
modern Criminal Law would be invoked to tackle the demands of post-industrial 
societies, enabling the punishment of so-called “secondary” crimes such as finan-
cial, economic, and environmental offenses, among others. Crimes of this nature 
might not inherently merit a prison sentence, instead allowing for a regulatory 
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approach focused on penalizing risky behaviors through fines and restrictions on 
rights, mirroring a potential form of Criminal Law centered on reparative mea-
sures.

Despite Sánchez’s (2013) critique, the proposal for the Right of Intervention 
would not solely focus on reparations but rather on preventive measures, aligning 
with situations involving significant risks and threats, as observed in the structural 
complexities of mining activities. Both the State and society would possess the ca-
pacity to proactively anticipate and control potentially risk-producing economic 
activities (Hassemer, 2008).

The legal framework of the Right of Intervention offers an approach toward 
preventing harm in a timely manner, as opposed to the reactive, delayed approach 
often associated with Criminal Law, which may not effectively contribute to the 
preservation of the environment and all forms of life (Hassemer, 2008). Thus, the 
use of this legal instrument, instead of relying on symbolic Criminal Law, presents 
a more practical option, especially given the presence of enforcement mechanisms 
to ensure the enforcement of decisions and social control actions against commu-
nities, groups, and multinational entities exploiting natural resources in Brazil.

In the national context, there is no need to establish a new legal branch 
that fluctuates between mitigating the guarantees inherent to Criminal Law and 
existing within a gray area among other branches of Law, as argued by Hassemer 
(2008). The Right of Intervention within the Brazilian legal system demonstrates 
compatibility and feasibility in complementing Administrative Law and Civil Law 
sanctions. By using these avenues, the essence of Criminal Law, which has often 
been deemed symbolic and ineffective in holding legal entities accountable within 
the mining sector, is preserved.

Beginning with Administrative Law, this branch governs the relationship be-
tween citizens and the State in a vertical framework, characterized by the dichot-
omy of Public Administration prerogatives and the rights of citizens. Central to 
this relationship is principles emphasizing the supremacy of public interest over 
private interests and the non-negotiability of public interest (Mello, 2013).

Due to these principles, Administrative Law assumes a pivotal role within 
the Rule of Law framework. It is tasked with promoting and delivering public 
services, regulating various activities through police power, and, when instances 
of wrongdoing are identified, granting the Public Administration the authority to 
impose sanctions. Thus, the structure of Administrative Law can be delineated by 
the following characteristics: the presence of administrative authority, adherence 
to the imperative of legality concerning the imposition of duties and deprivation 
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of rights, and the underlying repressive aim to restore legal order when infringed 
upon, while always ensuring fundamental rights such as adversarial proceedings 
and broad defense within administrative procedures (Oliveira, 2012).

This authority vested in the Public Administration to enforce sanctions and 
administrative penalties gave rise to what is termed as sanctioning Administrative 
Law. It is evident that Criminal Law is not the exclusive means by which the 
State can impose penalties and sanctions to repay and deter illicit acts. Through 
administrative sanctions, potentially polluting economic activities can be 
monitored and controlled.

The emergence of sanctioning Administrative Law can be traced back to 
the decriminalization movement in Germany during the 1970s, which arose in 
response to the proliferation of accessory Criminal Law, primarily within the eco-
nomic domain (Oliveira, 2012). Over time, it evolved into a “vehicle of normative 
discipline that the State employs both to act directly and to regulate the behaviors 
of other entities and legal bodies” (Osório, 2011, p. 42, free translation).

This branch of Law is instrumental in safeguarding diffuse assets, such as 
the environment. It operates within the administrative realm to regulate conduct 
posing abstract dangers and to exercise general control. It provides the Public Ad-
ministration with the means to regulate daily activities and coordinate its various 
spheres of operation. In this context, administrative sanctions serve to reinforce 
the standards and ordinary actions that must adhere to constitutional principles 
(Oliveira, 2012). 

Among these imperative constitutional promises is the promotion of the 
fundamental human right to an ecologically balanced environment for present 
and future generations, as outlined in Article 225 (Brasil, 1988). To this end, 
administrative sanctions carry both repressive and punitive implications, directly 
impacting all stakeholders within the Rule of Law, which also exert preventive and 
educational effects on these stakeholders. 

Consequently, administrative sanctions aim to restore the legality breached 
by illicit conduct and seek to ensure, pro futuro, compliance with the law and all 
regulatory acts issued by the State to oversee the exploitation of natural resources 
(Osório, 2011). Through sanctioning Administrative Law, legal entities can be 
effectively penalized, a task often challenging to accomplish via Criminal Law due 
to its constraints on holding legal entities accountable and imposing sanctions.

Another advantage of Administrative Law is that the application of sanctions 
is independent of authority, allowing for enforcement by the Public Administra-
tion itself, albeit within a framework of due administrative legal process, which, 
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although less safeguarding, is more stringent than within the judicial scope (Costa, 
2014). The administrative sanctioning authority operates primarily in the realm of 
prevention, with the Public Administration exerting control to anticipate conduct 
posing risks to the environment. Therefore, it should always be considered as the 
first measure (prima ratio). 

Criminal Law can and should indeed be integrated into public policies 
aimed at environmental protection, albeit as one facet among others, and utilized 
as a last resort (ultima ratio) if alternative measures within the legal system prove 
ineffective for environmental safeguarding. As noted by Costa (2014, p. 116, free 
translation), “for an effective preventive and punitive environmental policy, before 
resorting to Criminal Law, Administrative Law must be strengthened, particularly 
in its sanctioning capacity”.

Following the mining dam collapses in Minas Gerais, Brazil initiated ef-
forts to establish a robust system within the Public Administration equipped with 
mechanisms to regulate activities involving mineral resource exploitation. This 
specialized branch of Law, if well structured, has the potential to effectively pre-
vent environmental damage and impose sanctions against violations.

The breach of the paper and cellulose waste dam in Cataguases (Zona da 
Mata, state of Minas Gerais) in 2003 led to discussions culminating in the enact-
ment of Law No. 12,334/2010, which established the National Dam Safety Policy 
and created the National Dam Safety Information System. The tragic incident in 
Brumadinho on January 25, 2019, underscored the need for enhancements and 
the implementation of new provisions in the law to bolster dam safety. Hence, 
Law No. 14,066/2020 was enacted to amend Law No. 12,334/2010 and reinforce 
the administrative framework of the National Dam Safety Policy.

In alignment with these legislative efforts, Decree No. 10,139/2019 consol-
idated standards on the safety of mining dams under the purview of the Brazilian 
Mining Agency (Agência Nacional de Mineração – ANM). The ANM collegiate 
board enacted Resolution No. 95/2022, delineating normative acts concerning 
the safety of mining dams.

This legal framework empowers Administrative Law with coercive author-
ity to mandate the decommissioning and decharacterization of dam structures 
constructed using the upstream method, among other directives. Moreover, it 
mandates ANM to issue annual and monthly reports outlining the outcomes and 
oversight of periodic dam safety assessments, alongside other crucial preventive 
measures. Additionally, administrative sanctions are typified, ranging from warn-
ings to the partial or total suspension of activities with the seizure of minerals, 
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assets, and equipment, as well as the revocation of mining licenses and rights, as 
stipulated in Article 17-A of Law No. 12,334/2010.

These instruments, wielded by the state apparatus and available through 
sanctioning Administrative Law, can promote biodiversity and natural resource 
protection more effectively than symbolic Criminal Law, which often fails to de-
liver on its promise of holding legal entities criminally liable.

Another legal means for environmental protection is manifested in the pro-
cedural technique of injunctive protection. This measure can be granted by the 
authority within the scope of the common procedure, in a Popular Action or 
Public Civil Action, as provided for in art. 497 of Law No. 13,105/2015, the 
Civil Procedure Code. This procedural technique proves to be a crucial tool in 
safeguarding the environment more effectively, preempting damage and disasters 
by adhering to the environmental principles of prevention and precaution.

In legal-procedural practice, it is evident that injunctive protection does not 
directly safeguard the legal good itself, but rather upholds the rule that protects 
the legal good from any actions contrary to the law, as stipulated by Article 5, 
XXXV, of the 1988 Federal Constitution of Brazil: “the law shall not exclude any 
injury or threat to a right from review by judiciary”. As such, it is directed towards 
the future, aiming to prevent acts that contravene the law before any damage oc-
curs. This pre-emptive approach is particularly crucial in the context of mining, 
where the potential for harm is immeasurable (Marinoni, 2017).

Upon being petitioned, the judge can enact measures based on a well-found-
ed apprehension of breaching rules safeguarding environmental interests, which 
may include issuing mandatory injunctions with obligations to either perform or 
refrain from certain actions, along with imposing daily fines for non-compliance.

A leading case demonstrating the application of injunctive relief in environ-
mental issues within the authority of the Superior Court of Justice (STJ) is Special 
Appeal No. 1,616,027 from São Paulo. Minister Herman Benjamin, serving as 
the rapporteur of the appeal, elucidated the significant role of injunctive protec-
tion in environmental prevention and precaution (Brasil, 2017):

[…] The effectiveness and success of the claimant’s performance in collective 
litigation are not gauged by addressing damage that has already transpired, but 
rather by proactively preventing or mitigating the threat of future environmental 
degradation. Otherwise, the preventive significance of the Judiciary would be 
compromised, reducing its jurisdiction to the unproductive and ineffective task 
of merely managing already incurred and possibly irreversible environmental and 
public health damages: a judge assessing losses, constrained to solely reflect on past 
events, rather than a judge addressing risks, empowered to safeguard the future and 
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enact proactive and precautionary justice. An alternative interpretation would 
hinder administrative bodies from promptly rectifying flaws and altering courses 
during the licensing process, thereby saving time—a valuable commodity for those 
keen on avoiding delays in socially significant activities and projects—as well as 
scarce material and human resources. Moreover, it would enhance legal certainty 
for entrepreneurs, the state, and society as a whole, including future generations 
represented therein […] (REsp n. 1.616.027/SP, rapporteur Minister Herman 
Benjamin, Second Panel, judged on 3/14/2017, DJe of 5/5/2017, free translation).

Notably, injunctive protection serves as a strategic tool to proactively safe-
guard the environment, prima facie, before damage occurs, particularly in the 
context of mining activities that extensively exploit natural resources in Brazil.

Finally, Hassemer (1998) underscores the indispensable elements of trans-
parency in Public Administration and active public participation in all endeavors 
related to environmental protection as integral components of the core principles 
of the Right to Intervention. According to the author:

We need to explore avenues through which the populations impacted by the degra-
dation of natural living conditions can actively participate in discussions on issues 
and the formulation of action plans. Ensuring the right to information on environ-
mental matters is crucial for this endeavor. If this transparency were to be ensured, 
then popular action would gain meaning. We must agree that to achieve all this, we 
cannot rely on Criminal Law (Hassemer, 1998, p. 35 free translation).

In this regard, Brazil took a significant step by signing the Regional Agree-
ment on Access to Information, Public Participation, and Access to Justice in 
Environmental Matters in Latin America and the Caribbean on March 4, 2018, 
in Escazú, Costa Rica (United Nations, 2018). This agreement introduces novel 
measures in the legal frameworks of Latin American nations by advocating for 
the right to information and facilitating popular involvement in decision-making 
processes concerning environmental issues. According to Article 225 of the 1988 
Federal Constitution of Brazil, environmental protection should consider the per-
spectives of affected individuals and foster consensus-building in decision-making 
to safeguard and preserve the environment vital for present and future generations 
(Brasil, 1988).

The Escazú Agreement is grounded in Principle 10 of the 1992 Rio Dec-
laration on Environment and Sustainable Development, also known as the Earth 
Summit or ECO-92 (United Nations, 1992), as well as Sustainable Development 
Goals (SDGs) 16 and 17 of the 2030 Agenda. This initiative emerged 26 years af-
ter the ECO-92 (United Nations, 1992) conference, responding to the persistent 
demands and pressures from civil society regarding the ineffective, inadequate, 
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and uneven implementation of the right to access information, particularly con-
cerning potentially polluting enterprises such as those in the mining sector.

Access to information is crucial for establishing monitoring mechanisms that 
accurately reflect the impact of industrial and economic activities on the envi-
ronment. Furthermore, it enables the dissemination of collected data to affected 
populations, considering their cultural and territorial specificities (Barragán; Tor-
res; Miguel, 2022). By granting access to information, citizens are empowered to 
exercise other fundamental rights, including the right to democratic and public 
participation in decision-making processes. This encompasses the development of 
environmental protection standards and the right to access justice. 

Thus, the Escazú Agreement emerges as a vital instrument because:

[…] the Agreement recognizes core democratic principles and seeks to address 
the region’s most important challenges, namely the scourge of inequality and a 
deep-rooted culture of privilege. Through transparency, openness and participation, 
the Regional Agreement contributes to the shift towards a new development model 
and tackles the region’s inefficient and unsustainable culture of narrow, fragmented 
interests. In that vein, the Agreement vows to include those that have traditionally 
been underrepresented, excluded or marginalized and give a voice to the voiceless, 
leaving no one behind (United Nations, 2018, p. 8).

Consequently, the Escazú Agreement represents a significant step towards 
establishing procedures founded on open, inclusive, and participatory informa-
tion-sharing, fostering cooperation, and strengthening the capacity of both states 
and civil society to address environmental challenges stemming from mineral ex-
ploration. It provides opportunities for commitment to sustainable development. 
Despite Brazil signing the Escazú Agreement in 2018, the ratification process was 
not initiated until September 2022, meaning the country is not yet a member of 
this crucial environmental treaty.

Hence, it seems that the Right of Intervention, as expressed in Brazil through 
Administrative Law, serves as a deterrent, ensuring protection and promoting 
transparency and community involvement in the formulation of regulations con-
cerning environmental conservation. It consistently emerges prima facie, as the 
primary environmental safeguard in mining operations. Indeed, the Right of In-
tervention embodies a preventive nature aimed at averting tragedies resulting in 
irreparable losses for the environment, the communities neighboring the projects, 
and the broader community at large. 

Thus, the Right of Intervention is more structured and appropriate for pre-
ventive response toward mining risks.



Marcos Paulo Andrade Bianchini & Giselle Marques de Araújo & Ademir Kleber Morbeck de Oliveira 19

Veredas do Direito, v.21, e213439 - 2024

Final considerations

This study has revealed that the absence of legal and practical provisions for 
holding legal entities criminally accountable creates a misleading perception of 
fulfilling the proclaimed promises of environmental protection outlined in the 
1988 Federal Constitution of Brazil.

This disarms the expectations of protection of legal assets that should be 
protected by criminal law and are not, thus characterizing symbolic criminal leg-
islation that reveals itself to be an “illusion” and “dissimulation” of criminal pro-
tection of the environment in mining projects. Moreover, aside from the lack of 
protection, symbolic criminal legislation acts as a barrier to progress in discussions 
and initiatives aimed at achieving effective environmental protection.

Our findings indicate that the Right of Intervention in Brazil, as enacted 
through administrative law, Inhibitory Guardianship, and transparency foster-
ing community participation in crafting environmental regulations, consistently 
emerges prima facie as the foremost protective measure in mining exploration. It 
possesses a preventive nature aimed at averting tragedies resulting in irreparable 
losses for the environment, neighboring communities, and society at large.

Conversely, Criminal Law should be applied as the ultima ratio, a last resort, 
in a subsidiary capacity to other branches of law, only when they prove inadequate 
in safeguarding the legal good. Therefore, the Right of Intervention, as manifested 
in Brazilian law, can serve as the initial protective measure for the environment, 
aiming to eliminate the ineffective and symbolic protection associated with the 
promised criminal liability of legal entities.

References

ALONSO, P. S. G. Pessoas Jurídicas. Revista de Direito Empresarial – RDEmp, São Paulo, ano 4, v. 
14, p. 33-53, mar./abr. 2016. 

BARRAGÁN, D.; TORRES, V.; MIGUEL, C. Desafíos en el marco del Acuerdo de Escazú: Gestión 
de la información sobre biodiversidad en países megadiversos. Seminarios Y Conferencias, Santiago, 
série 97, 2022. Available from: https://repositorio.cepal.org/server/api/core/bitstreams/19078b4c-
66b0-404e-8e4b-650d9f0c8515/content. Access on: March 16, 2024.

BECK, U. Sociedade de risco: rumo a uma outra modernidade. São Paulo: 34, 2011, 384 p.

BITENCOURT, C. R. Tratado de direito penal: parte especial: crimes contra a pessoa – arts. 121 a 
154-B. vol. 2, 22. ed. São Paulo: Saraiva, 2022, 399 p.

BRASIL. Decreto-Lei n. 2.848, de 7 de dezembro de 1940. Código Penal. Brasília, DF: Presidência da 
República, [1991]. Available from: http://www.planalto.gov.br/ccivil_03/decreto-lei/del2848compi-
lado.htm. Access on: July 25, 2020.



ROMPIMENTO DE BARRAGENS E RESPONSABILIDADE PENAL DA PESSOA JURÍDICA20

Veredas do Direito, v.21, e212439 - 2024

BRASIL. [Constituição (1988)]. Constituição da República Federativa do Brasil de 1988. Brasília, DF: 
Presidência da República, [2023]. Available from: http://www.planalto.gov.br/ccivil_03/constituicao/
constituicao.htm. Access on: Sept. 14, 2022.

BRASIL. Lei n. 9.605, de 12 de fevereiro de 1998. Dispõe sobre as sanções penais e administrativas 
derivadas de condutas e atividades lesivas ao meio ambiente, e dá outras providências. Brasília, DF: 
Presidência da República, [2019]. Available from: http://www.planalto.gov.br/ccivil_03/leis/l9605.
htm. Access on: July 25, 2020.

BRASIL. Lei n. 10.406, de 10 de janeiro de 2002. Institui o Código Civil. Brasília, DF: Presidência 
da República, [2022]. Available from: http://www.planalto.gov.br/ccivil_03/leis/2002/l10406compi-
lada.htm. Access on: Aug. 13, 2022.

BRASIL. Lei n. 13.105, de 16 de março de 2015. Código de Processo Civil. Brasília, DF: Presidência 
da República, 2015. Available from: http://www.planalto.gov.br/ccivil_03/_ato2015-2018/2015/lei/
l13105.htm. Access on: Aug 28, 2022.

BRASIL. Lei n. 13.874, de 20 de setembro de 2019. Institui a Declaração de Direitos de Liberdade 
Econômica; estabelece garantias de livre mercado […]. Diário Oficial da União, Brasília, DF, v. 
156, n. 181, p. 1, 20 set. 2019. Available from: http://www.planalto.gov.br/ccivil_03/_ato2019-
2022/2019/lei/L13874.htm. Access on: March 18, 2024.

BRASIL. Ministério Público Federal. Denúncia proposta pela Procuradoria da República nos 
Estados de Minas Gerais e Espírito Santo – Força Tarefa Rio Doce do Ministério Público Federal 
criada para apurar as condutas relacionadas ao rompimento da barragem de Fundão, situada no 
Complexo Industrial de Germano, no Município de Mariana/MG, sob a gestão da pessoa jurídica 
SAMARCO MINERAÇÃO S/A. O empreendimento estava localizado na Bacia do rio Gualaxo 
do Norte, afluente do rio do Carmo, que é afluente do rio Doce. IPL n. 1843/2015 SRPF/MG; 
Autos n. 38.65.2016.4.01.3822 (Busca e apreensão); Autos n. 3078-89.2015.4.01.3822 (Medida 
Cautelar); IPL Polícia Civil – MG 1271-34-2016.4.01.3822; IPL Polícia Civil – MG 1250-
24.2016.4.01.3822; Procedimento Investigatório Criminal (PIC) – MPF n. 1.22.000.003490/2015-
78; Procedimento Investigatório Criminal (PIC) MPF n. 1.22.000.000003/2016-04. Denunciados: 
Samarco Mineração S.A, BHP Billiton Brasil Ltda, Vale S.A., Ricardo Vescovi de Aragão, Kleber 
Luiz de Mendonça Terra, Germano Silva Lopes, Wagner Milagres Alves, Daviely Rodrigues Silva, 
Stephen Michael Potter, Gerd Peter Poppinga, Pedro José Rodrigues, Hélio Cabral Moreira, José 
Carlos Martins, Paulo Roberto Bandeira, Luciano Torres Sequeira, Maria Inês Gardonyi Carvalheiro, 
James John Wilson, Antonio Ottaviano, Margaret MC Mahon Beck, Jeffery Mark Zweig, Marcus 
Philip Randolph, Sérgio Consoli Fernandes, Guilherme Campos Ferreira, André Ferreira Gavinho 
Cardoso, Vogbr Recursos Hídricos e Geotecnia Ltda e Samuel Santana Paes Loures. Available from: 
http://www.mpf.mp.br/mg/sala-de-imprensa/docs/denuncia-samarco/at_download/file. Access on: 
Sept. 14, 2022.

BRASIL. Superior Tribunal de Justiça (2. Turma). Recurso Especial n. 1.616.027/SP. Processual civil 
e administrativo. Ação Civil Pública. Impedimento de prosseguimento de licenciamento ambiental. 
Direitos dos Indígenas. Interesse processual do Ministério Público independentemente da expedição 
da licença ambiental. Recurso desprovido. Recorrente: SABESP Companhia de Saneamento Básico 
do Estado de São Paulo. Recorrido: Ministério Público Federal e União Federal. Relator: Ministro 
Herman Benjamin, 14 de março de 2017. Available from: https://scon.stj.jus.br/SCON/GetInteiro-
TeorDoAcordao?num_registro=201601933346&dt_publicacao=05/05/2017. Access on: Sept. 15, 
2022.

COSTA, M. L. P. O papel e os limites do Direito Penal como instrumento de proteção do meio ambiente: 
uma análise sob o viés do direito de intervenção proposto por Winfried Hassemer. 2014. 134 f. 
Dissertação (Mestrado em Direito) – Escola Superior Dom Helder Câmara, Belo Horizonte, 2014.

HASSEMER, W. A preservação do ambiente através do direito penal. Revista Brasileira de Ciências 
Criminais, São Paulo, v. 6, n. 22, p. 27-35, 1998.



Marcos Paulo Andrade Bianchini & Giselle Marques de Araújo & Ademir Kleber Morbeck de Oliveira 21

Veredas do Direito, v.21, e213439 - 2024

HASSEMER, W. Direito penal libertário. Belo Horizonte: Del Rey, 2007. 244 p.

HASSEMER, W. Direito penal: fundamentos, estrutura, política. Porto Alegre: Sergio Antônio 
Fabris, 2008. 336 p.

HASSEMER, W. Desenvolvimentos previsíveis na Dogmática do Direito Penal e na Política Crimi-
nal. Revista Eletrônica de Direito Penal e Política Criminal, Porto Alegre, v. 1, n. 1, p. 37-46, 2013.

MARINONI, L. G. Novo curso de processo civil: tutela dos direitos mediante procedimento comum. 
3. ed. São Paulo: Revista dos Tribunais, 2017. 1.180 p. 

MELLO, C. A. B. Curso de Direito Administrativo. 30. ed. São Paulo: Malheiros, 2013. 1.136 p.

MILARÉ, É. Direito do Ambiente. São Paulo: Thomson Reuters Brasil, 2018. 1.824 p.

MINAS GERAIS. Ministério Público do Estado de Minas Gerais. Procedimento Investigatório 
Criminal n. MPMG-0090.19.000013-4. Inquérito Policial n. PCMG-7977979. Distribuição por 
dependência à Medida Cautelar Criminal n. 0001819.92.2019.8.13.0090. Exmo. senhor juiz de 
direito da 2ª vara da comarca de Brumadinho/MG, Brumadinho, 21 jan. 2020. Available from: 
https://www.mpmg.mp.br/data/files/15/46/A2/94/B7B048106192FE28760849A8/DenAncia%20
VALE-TUV%20SUD%20-%20homicA_dio%20e%20crime%20ambiental.pdf. Access on: March 
19, 2024.

NEVES, M. A constitucionalização simbólica. 3. ed. São Paulo: Martins Fontes, 2013. 263 p.

OLIVEIRA, C. C. O. Direito de intervenção e direito administrativo sancionador: o pensamento de 
Hassemer e o direito penal brasileiro. 2012. 256 f. Dissertação (Mestrado em Direito) – Universi-
dade de São Paulo, São Paulo, 2012. Available from: https://teses.usp.br/teses/disponiveis/2/2136/
tde-13082013-112549/publico/Ana_Carolina_Carlos_de_Oliveira_Integral.pdf. Access on: July 25, 
2022.

ORGANIZAÇÃO DAS NAÇÕES UNIDAS – ONU. Declaração do Rio sobre Meio Ambiente e 
Desenvolvimento. Rio de Janeiro: ONU, 3-14 jun. 1992. Available from: https://cetesb.sp.gov.br/pro-
clima/wp-content/uploads/sites/36/2013/12/declaracao_rio_ma.pdf. Access on: March 18, 2024.

ORGANIZAÇÃO DAS NAÇÕES UNIDAS – ONU. Acordo regional sobre acesso à informação, 
participação pública e acesso à justiça em assuntos ambientais na América Latina e no Caribe. 
CEPAL/ONU: Escazú, 2018. Available from: https://repositorio.cepal.org/server/api/core/bit-
streams/29b2d738-4090-45c5-a289-428b465ab60c/content. Access on: March 18, 2024.

ORGANIZAÇÃO DAS NAÇÕES UNIDAS – ONU. Comissão Econômica para a América Latina 
e o Caribe (CEPAL). Os Objetivos de Desenvolvimento Sustentável no Brasil. Nações Unidas Brasil, 
2024. Available from: https://brasil.un.org/pt-br/sdgs. Access on: March 18, 2024.

OSÓRIO, F. M. Direito Administrativo sancionador. 4. ed. São Paulo: Revista dos Tribunais, 2011. 
459 p.

PEREIRA, H. V. Teoria da Incapacidade Penal da Pessoa Jurídica. Belo Horizonte: Expert, 2020. 131 
p.

PRADO, L. R. Direito Penal do Ambiente. São Paulo: Grupo GEN, 2019. 394 p.

RODRÍGUEZ, L. Z. La cuestión de la responsabilidad penal de las personas jurídicas.: Un punto 
y seguido. Revista de Derecho, Coquimbo, ano 11, n. 2, p. 149-186, 2004. Available from: https://
revistaderecho.ucn.cl/article/view/2143. Access on: March 19, 2024.

SAGGESE, S. B. La responsabilidad penal de las personas jurídicas: un estudio sobre el sujeto del 
Derecho Penal. 1997. 505 f. Tese (Doutorado em Direito) – Universidad Autonoma de Madrid, Ma-
drid, 1997. Available from: https://repositorio.uam.es/bitstream/handle/10486/4345/29501_baciga-
lupo_saggese_silvina.pdf?sequence=1&isAllowed=y. Access on: July 25, 2022.



ROMPIMENTO DE BARRAGENS E RESPONSABILIDADE PENAL DA PESSOA JURÍDICA22

Veredas do Direito, v.21, e212439 - 2024

SÁNCHES, J. M. S. A expansão do direito penal: aspectos da política: criminal nas sociedades pós-in-
dustriais. 3. ed. São Paulo: Revista dos Tribunais, 2013. 236 p.

SARLET, I. W.; FENSTERSEIFER, T. Curso de Direito Ambiental. 2. ed. Rio de Janeiro: Forense, 
2021.

SAVIGNY, F.C. V. Sistema do Direito Romano atual. Ijuí: UniJui, 2004. 414 p.

SIERRA, P. G. La responsabilidad penal de las personas jurídicas. 2012. 537 f. Tese. (Doutorado em 
Direito) – Universidad de Granada, Granada, 2012. Available from: https://digibug.ugr.es/bitstream/
handle/10481/22250/2098800x.pdf?sequence=1&isAllowed=y. Access on: March 16, 2024.

VENOSA, S. S. Direito Civil: Parte Geral. v. 1. São Paulo: Grupo GEN, 2022. 553 p.

UNITED NATIONS – UN. United Nations Conference on Environment & Development. Agenda 21. 
Rio de Janeiro: UN, 3-14 June 1992. Available from: https://sustainabledevelopment.un.org/con-
tent/documents/Agenda21.pdf. Access on: March 18, 2024.

WEZEL, H. O novo sistema jurídico-penal: uma introdução à doutrina da ação finalista. São Paulo: 
Revista dos Tribunais, 2001. 143 p.

ABOUT THE AUTHORS

Marcos Paulo Andrade Bianchini
Ph.D. in Social Institutions, Law, and Democracy from Universidade FUMEC (FUMEC), Belo Hori-
zonte/MG, Brazil. Ph.D. in Environment and Regional Development from Universidade Anhanguera 
(UNIDERP), Campo Grande/MS, Brazil. Master’s Degree in Social Institutions, Law, and Democ-
racy from Universidade FUMEC (FUMEC), Belo Horizonte/MG, Brazil. Specialization in Criminal 
Law and Criminal Procedure Law from Faculdade Damásio, São Paulo/SP, Brazil. Specialization in 
Constitutional Law from Universidade Pitágoras Unopar Anhanguera (UNOPAR), Londrina/PR, 
Brazil. Attorney.

Giselle Marques de Araújo
Ph.D. in Environment and Regional Development from Universidade Anhanguera (UNIDERP), 
Campo Grande/MS, Brazil. Ph.D. in Law from Universidade Veiga de Almeida (UVA), Rio de Janei-
ro/RJ, Brazil. Master’s Degree in Law from Universidade Gama Filho (UGF), Rio de Janeiro/RJ, Bra-
zil. Professor of Environmental Legislation in the Postgraduate Program Stricto Sensu in Environment 
and Regional Development at UNIDERP. Adviser of the International Council of Contemporary 
Studies in Postgraduate Studies (CONSINTER), Curitiba/PR, Brazil. Attorney.

Ademir Kleber Morbeck de Oliveira
Ph.D. and Master’s in Ecology and Natural Resources from Universidade Federal de São Carlos (UFS-
CAR), São Carlos/SP, Brazil. Bachelor of Biological Sciences from Universidade Federal do Mato 
Grosso do Sul (UFMS), Campo Grande/MS, Brazil. Professor in the Postgraduate Program Stricto 
Sensu in Environment and Regional Development and Sustainable Agribusiness Program at Universi-
dade Anhanguera (UNIDERP), Campo Grande/MS, Brazil. Professor in the Environmental Sciences 
Program at Universidade de Cuiabá (UNIC), Cuiabá/MT, Brazil.

Authors’ participation
All authors have actively participated in the discussions of the results, reviewed, and approved the 
final work.

How to cite this article (ABNT):
BIANCHINI, M. P. A.; ARAÚJO, G. M.; OLIVEIRA, A. K. M. Dam failure and the criminal liabil-
ity of legal entities. Veredas do Direito, Belo Horizonte, v. 21, e212439, 2024. Available from: http://
www.domhelder.edu.br/revista/index.php/veredas/article/view/2633. Access on: Month. day, year.


