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MODERN SLAVERY: TODAY, THE SAME AS YESTERDAY

TRABALHO ESCRAVO CONTEMPORANEO:
HOJE, O MESMO DE ONTEM

Abstract

This article seeks to review the thematic
of current slave labor, verifying how it is
perpetuated in the Brazilian history in such
a way as to indicate its non-anachronistic
character in the Brazilian social relations.
Critical-descriptive  literature  review
was adopted, combined with the survey
of relevant laws, case laws, and judicial
decisions on the theme. Starting from the
historicity of the slave labor experience in
the Colonial Brazil, we review how this
experience and reasoning of the existence
of a human being as an object rather than
as a subject of rights still remain today,
including in judicial decisions that justify
its occurrence based on a local pseudo-
culture. We verified to what extent this

approach, along with a restrictive reading
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Resumo

Este artigo busca analisar a temdtica do
trabalho escravo  na  contemporaneidade,
verificando como ele se perpetna na histéria
brasileira de modo a indicar seu cardter nao
anacrénico as relages sociais brasileiras.
A metodologia adotada para estes fins foi a
andlise critico-descritiva da literatura, conju-
gada com o levantamento das legislagies perti-
nentes e de jurisprudéncia e decisoes judiciais
que abordaram o tema. Partindo da histori-
cidade de sua experiéncia no Brasil Colonia,
analisou-se como essa vivéncia e mentalidade
da existéncia de alguém como objeto ¢ ndo
sujeito de direitos mantém resquicios na at-
ualidade, inclusive em decisoes judiciais que
Justificam sua ocorréncia baseada em uma
pseudocultura local. Verificou-se em que me-
dida tal abordagem, somada a wma leitura
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of the concept of modern slavery, unveils
a historical moment of setback in the fight
against this form of exploitation. And,
at the end, we pointed out how modern
slavery is expressed in several forms of
exploiting human labor today, suggesting
paths for the hermeneutics of such a
concept so that its confrontation is as
broad as possible, as the only way to fulfill
citizenship.

Keywords: characterization; contempora-
neity; human rights; historicity; modern
slavery.
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restritiva do conceito de trabalho escravo
contempordneo, desnudam wm momento
histdrico de retrocesso no enfrentamento de tal
Jorma de exploragio. E, ao final, indicou-se
como o trabalho escravo contemporineo se
manifesta em diversas formas exploratdrias do
trabalho humano na atualidade, indicando
caminhos para a hermenéutica de tal conceito
a fim de que seu enfrentamento seja o mais
amplo possivel como tinico meio de concre-
tizar a cidadania.

Palavras-chave: caracterizagio; contempo-
raneidade; direitos humanos.; bistoricidade;

trabalho escravo contemporineo.

Introduction

During the civil-military dictatorship in Brazil (1964-1985), not a few na-
tional and foreign conglomerates, supported by the federal government—inclu-
ding financial support—, promoted forest felling, formation of plantations, and
all sorts of environmental and social damage to the Brazilian Amazon, with the
indiscriminate exploitation of slave laborers. At the time, a supposed contradic-
tion emerged: companies that invested in and developed advanced technology in
their production, such as Volkswagen, used slave labor to rudimentarily fell the
forest and prepare pastures, in an imbricated relationship between capitalism and
slavery, the ‘modern’ and the ‘archaic’.

Despite the boldness of those who file the first charges during the military
dictatorship, it was only after the re-democratization and some years after the
enactment of the 1988 Federal Constitution that, in 1995, the then President
Fernando Henrique Cardoso, in a radio address to the nation, formally recognized
the existence of contemporary slave labor in Brazilian territory, starting the first
initiatives to combat this illicit practice in an organized manner.

Besides the pioneering recognition of slavery in the Brazilian territory, the ra-
dio address also announced the first important measure to combat slave labor: the
creation of the Interministerial Group for the Eradication of Forced Labor (Grupo
Interministerial para Erradicacio do Trabalho Forcado — GERTRAF), providing for
regular fiscal actions involving State agents to investigate charges of slave labor.

The emblematic José Pereira case is among the reasons that fostered this
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change in Brazilian Federal Government posture. In 1989, José Pereira together
with another worker, surnamed Parand, tried to escape from a farm located in the
municipality of Sapucaia, in southern Pard, where they were enslaved with other
60 workers. They were intercepted by armed thugs who shot at them. Parand was
killed, José Pereira was shot in the neck from behind, hitting the area near his eye,
he pretended to be dead and then went to a nearby farm for help. The petitioners
alleged that the State violated its obligations under the American Convention on
Human Rights and the American Declaration on the Duties and Rights of Man,
with respect to persons under its jurisdiction who suffer conditions analogous to
slavery imposed by others, and by allowing this practice to occur through omis-
sion or complicity. On October 24, 2003, the Amicable Settlement was signed,
and the State took on several obligations aimed at repressing and preventing slave
labor.

Informed via the Pastoral Land Commission (Comissdo Pastoral da Terra) in
1994, and formally presented to the Inter-American Human Rights Commission
by the civil society organizations Américas Watch and the Center for Justice and
International Law (CEJIL), the José Pereira case—an icon in the fight against
slave labor—culminated in 2003 with Brazil's commitment, before the IACHR,
to implement a series of legislative and administrative measures to fight slave labor
in the Brazilian territory.

In 2003, the struggle of social movements, unions and activists in defense of
human rights and the fight against slave labor forced the State to comply with the
Amicable Settlement signed with the IACHR. It also led Brazil to initiate a public
policy to eradicate slave labor with the expansion and modernization of the con-
cept of slave labor inserted in art. 149 of the Penal Code', the elaboration of the
first national plan for the eradication of slave labor, the creation of the Brazilian

1 The concept of slave labor originally provided for in art. 149 of the Penal Code stated: “Reduce
someone to a condition analogous to that of a slave: Penalty — confinement from 2 (two) to 8 (eight)
years”. It was amended by Law 10.803/03 which established:

“Art. 149. Reduce someone to a condition analogous to that of a slave, either by subjecting them to
forced labor or exhausting workday, or by subjecting them to degrading working conditions, or by
any means restricting their locomotion due to a debt owed to their employer or agent. Penalty — con-
finement from two to eight years and fine, in addition to the sanction corresponding to the violence.
§ 1. The same penalties are incurred by those who:

I — Restrict the use of any means of transportation by the worker, in order to detain them at the
workplace;

IT — Keep ostensive surveillance at the workplace or taking possession of documents or personal ob-
jects of the worker in order to detain them at the workplace.

§ 2. The penalty is increased by half if the crime is committed:

I — Against a child or adolescent;

IT — Due to prejudice of race, color, ethnicity, religion or origin”.
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National Commission for the Eradication of Slave Labor (CONATRAE), and the
establishment of the Special Mobile Inspection Group (GEFM) made up by the
Labor Prosecutor’s Office, Labor Auditors, and the Federal and Federal Highway
Police.

In the first years of the 21* century, several cases of enslaved workers that
are rescued by the State through the GEFM, some cases involving hundreds of
workers and always in rural remote locations and lodged in precarious conditions
in the heart of the forest, are highlighted in the national press. Modern slavery is
being constructed in the imagination of the Brazilian society as a remnant of an
archaic, backward, and rural Brazil. In short, an exceptional situation typical of
the armpits of “Deep Brazil”.

The fact is that, contrary to common sense, slave labor reveals to be an ar-
chaic manifestation, and related to the armpits of the Brazilian rural space. Slave
labor, as the most insidious form of worker’s overexploitation, is not an anachro-
nistic phenomenon taking place on the fringes of the capitalist modernity. On
the contrary, it remains fully integrated and adjusted to the productive system,
remaining conveniently unscathed in the current stage of the Brazilian capitalism.

This article aims to review modern slave labor, especially how slavery is per-
petuated in the Brazilian history, stressing its non-anachronistic character in the
Brazilian social relations. To that, we performed a critical-descriptive bibliographi-
cal review, pointing out regulations that rule the issue of modern slavery, as well
as case laws and judicial decisions handed down by the Brazilian courts discussing
the configuration of a condition analogous to slavery.

The discussion proposed herein starts from the roots of the exploitative rela-
tions that began with the slave system, and have continued in the Brazilian society
until nowadays. Therefore, the mindset of “objectification” of people and their
overexploitation, and not as subjects of rights, remains even in judicial decisions.

It is verified to what extent this mindset, along with a restrictive reading
of the concept of modern slavery, unveils consistent setback threats in the fight
against this form of exploitation.

Finally, it is indicated how modern slavery is expressed in several current
forms of exploiting human labor, suggesting paths for the hermeneutics of such a
concept so that its confrontation is broadened to the fulfill citizenship.
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1 The perpetuated continuism: “o passado nunca foi, o passado continua”

The discussion about slave labor in the 21st century allows us to reflect on
the very Brazilian history, the construction of its institutions and the structure on
which society was built. If, as Gilberto Freyre stated, “the past continues being”,
modern slave labor clearly demonstrates the rooting of violent relations of power
and exploitation, and allows for a better understanding of the phenomenon and
the mechanisms and strategies necessary to cope with it.

In the view of Florestan Fernandes, the slave system consolidated in the Bra-
zilian society an abyssal social inequality, absolutely entrenched, deeply rooted
and difficult to overcome (FERNANDES, 2008). In the same sense, the analysis
by Lilia Moritz Schwarcz (2019, p. 27-28):

[...] slavery was much more than an economic system: it shaped behaviors, defined
social inequalities, made race and color markers of fundamental differences, ordered
labels of command and obedience, and created a society conditioned by paternalism

and a very strict hierarchy.

Enslaved people were subjected to extreme conditions of work, housing, and
food; slaves had their bodies, lives, and destinies subjected to the wills of their
masters. As a more sophisticated means of control, they were denied access to
formal education, either by express prohibition or by the simple nonexistence of
schools for them, a situation that extended to freedmen and that remained un-
changed even after abolition.

As Jessé Souza states, in Brazil, since year zero, slavery was the institution that
encompassed all others (SOUZA, 2017). The Brazilian form of family, economy,
politics and justice was all based on slavery.

Slavery conditioned the Brazilian society since its beginnings, and thinking
about how the slave exploitation model was organized is essential. A self-percep-
tion of a peaceful country, without deep conflicts and, above all, tolerant, was
built. Would this be possible with the legacy assumed as a result of centuries of
slavery? The most accurate reading of the Brazilian social indicators leads us to a
shocking reality of deep social inequality, a glaring income imbalance, and frigh-
tening violence.

The rural environment of the Brazilian Colony, Empire, and Republic, were
deeply marked and structured by patrimonialism, bossiness, and patriarchalism,
so well represented by the symbol of the Casa Grande (where the masters’ family

2 Famous phrase by Gilberto Freyre in the full court of the 1946 Constituent Assembly (The past never
was, the past continues being, free translation).
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lived), where the role played by the master (of slaves) in their territory materialized
law and order, and the State itself within their domains.

The authoritarianism generated in the past gave birth to the current hierar-
chical, misogynist, racist, patriarchal, and deeply unequal society (FERNANDES,
1965).

In slavery, characterized by the human and sub-human dichotomy, the ens-
laved is functionalized for the fulfillment of the interests and economic desires of
their master, a relationship based on such conditions prevents from building em-
pathy and otherness. The cruelty, punishment, absolute subjection of the enslaved
are trivialized and not seen with remorse, guilt or shame, since they are practiced
against a “non-person”, an invisible being (SOUZA, 2017).

In a system founded on such premises it is impossible that these non-subjects
are (even if in the future) granted citizenship. This phenomenon is closely inter-
twined with the current genocide of the Black population, marked by invisibility
and non-punishment of the criminal, as in the recent case of the Jacarezinho mas-
sacre and many others throughout the Brazilian history. They are, as advocated
in this article, situations that are not occasional, sparse, or dystopian, but result
from the social constitution and structuring based on slavery and the distinction
between masters and slaves, subjects and objects, beings and non-beings. As subs-
tantial elements of the Brazilian historical construction, they will significantly
influence the understanding of slave labor in contemporary times and, conse-
quently, the necessary confrontation.

2 The naturalization of slavery and the constant threats of setback in coping
with it

The Brazilian “civilizing process”, based on extremely violent labor relations,
typical of slavery, for four centuries, may explain the naturalization of subhuman
working conditions, as well as the inequality and other social dramas experienced
in Brazil.

The subjection of workers to modern slavery is part of the broader picture
of the construction and flawed and incomplete exercise of citizenship, as well as
the difficulty in effectively implementing a project of an inclusive, fair, and plural
country.

The context of the transformations in the world of work in the early
21st century indicates greater precariousness, reduction of rights, approach of
historical achievements as privileges, and many other discourses that demonstrate
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the strength of capital and its underlying ideology. In times when rights are
suppressed and the working class is subjected to increased exploitation, legislative
initiatives and judicial interpretations try to delimit slave labor no longer within
the framework of protecting the dignity of the working human being, but rather
of the freedom to come and go (stricto senso)?.

If the colonial heritage continues to dictate social relations, court decisions
that naturalize the elements that characterize slave labor are not uncommon: un-
dignified housing, absence or insufficiency of food, drinking water and toilets,
among other serious labor violations, both in urban and rural areas, are constantly
relativized by the judiciary branch. The decisions may invoke an alleged “local
culture” or the precarious housing conditions of the families (usually in slums,
shacks, or urban or rural occupations of the enslaved) to justify the non-existence
of illicit acts in the concrete cases tried. The subject’s dramatic condition of ex-
treme social vulnerability and economic misery is no longer the reason for their
submission to modern slavery, but justifies it.

In this way, inequality is minimized, exclusion is trivialized, and slavery is
naturalized. The insensitivity of class origins takes over Justice and its operators,
complacent with oppression and with the brutal exploitation of the working class
and its “de-civilization”. It is a violence inflicted against specific populations, that
is found in the arguments that support judicial decisions that absolve slave labor.

There are many cases®.

3 The following examples can be mentioned: Bill 2464/2015; Bill 3842/2012; Senatorial Bill
342/2018 (regulation of the ‘Slavery’ Constitutional Amendment Bill); and the Senatorial Bill
236/2012 (Penal-law Reform)

4 Just as an example, two judgments are quoted:

“In the case at hand, it was proven, by the abundant oral evidence collected in the procedural instruc-
tion, only the existence of degrading working conditions. In the housing destined for more than 40
(forty) workers, there were only hammocks for sleeping, without bathrooms, nor garbage cans or even
lockers to store belongings. In addition, the water consumed by workers, stored in tanks and without
the use of filters, came from a nearby reservoir for drinking and bathing. That not to mention that the
workers made their physiological needs and showered in open places, more specifically in the “bush”,
and were not provided with toilet paper or any hygiene material, nor with protective equipment.
However, mere irregularities or illicitnesses to labor laws, such as those presented in this case, do not
necessarily constitute the perpetration of the crime of reducing to a condition analogous to that of
a slave, as described in article 149 of the Brazilian Penal Code” (BRASIL, 2017, free translation).

“Regarding the housing conditions, said to be demeaning, without bathrooms and adequate water and
sewage treatment, we must make some reflections. Let’s see. It is clear that most of the world’s pop-
ulation, especially in peripheral countries such as Brazil, lives a social reality of deprivation, whether
as residents of the peripheries of large cities, or as inhabitants of rural areas. We often learn that, in
the 21st century, large Brazilian cities do not have ideal conditions of basic sanitation, such as water
and sewage treatment, a reality that is not very different from what one expects to find in places that
are embedded in the middle of the forest, more than 20 miles away from the nearest village. [...]
Every job developed, whether as a construction worker, a garbage collector, a street sweeper, or a rural
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The naturalization of slavery is the structuring pillar of judicial decisions.
The slaver is acquitted because their victims are used to precarious living and
working conditions. As previously emphasized in another study (CAVALCANTI,
2016), this is a condoning of the extreme extortion directed to the inferior so-
cial group: a historical naturalization of segregation, exploitation, and aggression
against human labor.

In a research conducted on criminal acquittal decisions handed down in Tocantins,
Brazil, Shirley Silveira Andrade and José Ivan Alves Barros observe that the Magis-
trate’s class interest and their condoning of situations that exploit the victim’s state
of misery are elements that guide the acquittal sentences. They refer to a case of slave
labor that occurred in the Fazenda Floresta, located in that Tocantins:

On June 17, 2003, a team from the Regional Labor Office visited the Fazenda
Floresta managed by Joaquim. A total of 43 rural workers were found grazing pas-
tures in degrading work. They were settled shacks over dirt, covered with black
tarpaulin and straw, without hygienic conditions, eating rice, drinking dirty water
from a stream, and doing their needs outdoors. Some individuals had not been
paid for four months. They were coerced to buy goods in the Fazenda’s canteens.
Informality of labor contracts. Lack of registration in the workbook, lack of pro-
tective equipment, absence of medical exams. (ANDRADE, 2013, p. 153-154, free

translation).

Despite the subhuman situation of the victims, easily classified as slave labor,
the Judge acquitted the defendants under the allegation that such a reality is cus-

tomary in the area:

Regrettably, the factual picture evidenced in the records represents the harsh reality
of the interior of the northern of the state of Tocantins and southern of the state of
Pard: misery, illiteracy, rural workers on the fringes of labor laws. One should only
take a look at the photos of their homes to conclude that there was no reduction of
rights, in fact, the State gave them none. The working conditions on the farm are
only one face of the context of extreme poverty in which the residents of Bico do
Papagaio — Tocantins live (ANDRADE, 2013, p. 153-154, free translation).

In other words, the Judge understands that only those who are socially above
the poverty line and have their rights respected can be victims of the crime of re-
ducing to a condition analogous to that of a slave. To the authors cited, all this is
very easy to understand. Referring to the lessons of Roberto Aguiar, they say that

worker, dealing with the cultivation of the land, in agriculture or even in livestock, each worker plays
a relevant role in the economic development of society, being subjected to the conditions inherent
to the exercise of the function performed, according to the reality and context in which they are de-
veloped. One cannot want to apply to the reality of a rural worker in northeastern Brazil a working
environment different from the one presented in the situation under analysis” (BRASIL, 2012, free
translation).
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the Judge tends to apply the law as the legislator created it: based on the interests
of their social group. In the case of slave labor, it is undeniable that the Judge is
part of the same group as those who are in the passive pole of the demand (AN-
DRADE, 2013).

In any case, it is important to emphasize that slave labor is so highly unlawful
that its practice constitutes a true assault on the democratic order itself. For this
reason, interpretations that seek to naturalize this illicit act and seek justifications
and support in alleged cultural or historical elements must be critically reviewed
and repelled with the firmness of legal hermeneutics, since they totally affront the
constitutional order.

3 Modern slavery: the same as yesterday, today

When analyzing the reshaped perpetuation of the historical Colonialism,
Boaventura de Sousa Santos states that everything “that remains from previous
periods is always metamorphosed into something that simultaneously denounces
and conceals it and, therefore, always remains as something different from what it
was without ceasing to be the same” (SOUSA SANTOS, 2018, free translation).
Nowadays, in the society of human rights, slavery is both condemned and repro-
duced: the same exploitation as yesterday, today, but under veils that hide reality.

If the analysis of the creation of the Brazilian society offers clues to the con-
cepts of structure and culture that enable the existence of endemic flagrant cases
of slave labor in the country, it makes clear that we are not dealing with the same
slave labor that existed in Brazil until its abolition in 1888. Rather, we are dealing
with something reshaped and adjusted to the current economic system and its
new conformations, which is why we add the adjective “analogous” or “modern”.

In the Brazilian cultural context, in a first analysis, the understanding of
slavery always refers to the absence of freedom to come and go, to the shackles,
the slaves’ accommodations (senzala) and chains. Perhaps the influence of the arts,
from Jean Baptiste Debret’s neoclassical painting in the 19th century to the televi-
sion that, especially in the 70s and 80s, produced successful relenovelas and series
about the theme that, always with all fictional freedom, overused stereotypes and
locations that built this popular imaginary.

This is not about denying the truth embedded in each of these elements.
However, transporting such imaginary, as well as demanding restriction on the
freedom to come and go to characterize the condition of slave labor, implies at
least two deep improprieties: the first consists in demanding that characteristics
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of the past are necessary to configure slave labor in the present; and the second, in
reducing and limiting the historical condition of slave to the facet of the freedom
to come and go that, strictly speaking, was not always present.

3.1 The restriction of freedom of locomotion as an element that is not

necessary to characterize slave labor

The legal nature of the enslaved in the Colonial America, although contro-
versial, is based on the possibility of exercising over such persons at least one of the
attributes inherent to the right to property: the possibility of buying and selling.
In other words, the condition of a slave resembles that of a merchandise. In fact,
the first paragraph of the 1926 UN Convention, when the UN was still named
League of Nations, defined slavery as “the state or condition of an individual in
relation to which the attributes of property rights or some of them are exercised”.

The objectification of the human being is something that goes far beyond the
restriction of their freedom to come and go: it is the emptying of their existential
content, of their dignity, of their condition as a human being.

There are several historical records of enslaved people who did not suffer
absolute restriction of their freedom of locomotion and who, nevertheless, were
recognized as slaves. That is, based on the historiographical point of view, slavery
does not necessarily refer to imprisonment, but to the appropriation of indivi-
duals by individuals: it has always presented and continues to present the essence
of treating fellow human beings inhumanely, reducing them to the condition of
a thing, of merchandise or something fungible. In fact, this characteristic is the
point of convergence that allows us to identify it regardless of space, time and
other variable elements concerning social, cultural, economic, political, legal, etc.
aspects. The freedom opposed to the sense of slavery is not reducible to its di-
mension of coming and going. It is much broader and more complex, concerning
directly the dignity of the worker and their condition as a human being.

Rebeca J. Scott, when reconstructing the Tinchant family’s odyssey over ge-
nerations in search of emancipation during the centuries of slavery in the Ame-
ricas, highlights that the struggle of former slaves did not end with manumission
or liberation, since: “If the status of slave implied a situation of absolute denial of
citizenship, status as a free person of color implied only a small set of rights [...]”
(SCOTT, 2014, p. 220, free translation).

The fight against slavery was not confined to the freedom to come and go;
rather, it was first and foremost the fight for the reunion around the freed human
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being of the attributes that gave them dignity and citizenship as a possibility of
belonging to a community or society (COOPER, 2005).

The dawn of the liberal ideology brought with it the discussion about the le-
gal status of former slaves, since citizenship was an inseparable element of freedom
and, thus, the transition from slave to citizen tested the political principles of the
19th century liberal democratic thought (COOPER, 2005).

In Brazil this debate is highly remarkable, since a society where capitalism
is only introduced late and had a precarious transition from slavery to free labor
regimen, the citizenship project has never been concluded, despite being formally
foreseen since the Independence. The Constitution of the Empire, enacted by
Dom Pedro in 1824, recognizes the civil rights of all Brazilian citizens, with the
exception of those enslaved for as long as they remained in slavery. Therefore, it
recognizes that the antonym of slavery is citizenship.

Similarly, the Federal Supreme Court has recognized that the current con-
cept of slave labor aims to comprehensively protect human beings, their dignity
and all the attributes related to them, having the Organization of Labor as a tu-
tored legal good.

Thus, the Supreme Court has repeatedly decided that the competence for
judging the crime provided for in article 149 of the Penal Code belongs to the
Federal Court, because it is a crime against the Organization of Labor, and not a
crime that exclusively attacks personal liberty (after all, if this were the case, the
competence would belong to the State Court) (BRASIL, 2006).

Besides the discussion on the competent court, the Federal Supreme Court
has also taken a strong position, recognizing that the restriction of freedom to
come and go is not a necessary element to characterize modern slavery.

PENAL SENTENCE. REDUCTION TO A CONDITION ANALOGOUS TO
THAT OF A SLAVE. MODERN SLAVERY. NO NEED FOR DIRECT CO-
ERCION AGAINST THE FREEDOM TO COME AND GO. COMPLAINT
RECEIVED. In order to establish the crime of article 149 of the Brazilian Penal
Code it is not necessary to prove physical coercion of the freedom to come and go or
even curtailment of freedom of locomotion. The submission of the victim to “forced
labor or exhausting workday” or “degrading working conditions”, alternative con-
ducts provided for in the type of criminal offense, is enough. “Modern slavery” is
more subtle than that of the 19th century, and the curtailment of freedom may re-
sult from several economic and not necessarily physical constraints. Someone is de-
prived of their freedom and dignity by treating them as a thing and not as a human
being, which can be done not only through coercion, but also through the intense
and persistent violation of their basic rights, including the right to decent work. The

violation of the right to decent work affects the victim’s ability to make choices of

_ Veredas do Direito, v.20, €202203 - 2023



MODERN SLAVERY: TODAY, THE SAME AS YESTERDAY

their own free will. It also means “Reduce someone to a condition analogous to that
of a slave”. It is not just any violation of labor rights that constitutes slave labor. If
the violation of labor rights is intense and persistent, if it reaches blatant levels and
if the workers are subjected to forced labor, exhausting working days or to degrading
working conditions, it is theoretically possible to frame the crime of article 149 of
the Penal Code, because the workers are receiving treatment analogous to that of
slaves, being deprived of their freedom and dignity. Complaint received for the
presence of the legal requirements. (BRASIL, 2012).

The fight against contemporary slave labor is not limited to protecting the
freedom of the individual, in its individual sense and restricted to the physical
aspect; it is a crime that denies the condition of human being and, therefore, it is
of interest to society as a whole and to the collectivity of workers, dispensing for
its configuration the restriction of the freedom to come and go.

3.2 Citizenship as an antonym to slavery

Slave labor remains as a signifier, but with a different meaning. It is a concept
with a changing content, as are all legal definitions in general. It is not a neutral,
immutable and timeless concept, but something that has defined contours accor-
ding to the historical moment in which it is located.

In the lessons of Antonio Manuel Hespanha, the same category allows for
several readings situated in different time, space and intentionality.

The meaning of the same word, in its different historical occurrences, is closely
linked to the different social or textual contexts of each occurrence. That is, meaning
is eminently relational, or local. Concepts interact in differently structured semantic
fields, receive influences and connotations from other levels of language (everyday
language, religious language, etc.), are differently appropriated in social contexts or
ideological debates, behind the apparent continuity on the surface of words is hid-
den a radical discontinuity in the depth of meaning. And this semantic discontinu-
ity completely frustrates this claim of a timeless validity of the concepts embedded
in the words, even if they remain (HESPANHA, 2012, p. 26-27, free translation).

There is no neutrality possible. The category — slave labor — runs through
the history of Law and of the Brazilian Law itself. But it does not do so without
suffering the influences of society and the time in which it is inserted.

The Law, giving a new wording to article 149 of the Penal Code, established
four modalities that represent the submission of workers to conditions analogous
to those of slaves, defining the phenomenon whenever the worker is submitted to
forced labor and/or to exhausting workday and/or to degrading working condi-
tions and/or, still, to debt servitude.
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Forced labor is associated with the disregard of the volitional element. It is
compulsory labor, performed against the worker’s freely expressed will, characteri-
zed by vitiated consent. This vitiated will derives from the employer’s coercion and
has incidence both in the pre-contractual moment, in the choice or acceptance of
the work, and also during the rendering of the services, preventing the termina-
tion of the labor link. The exhausting workday is the one that is worked under ad-
verse conditions, at a fast pace and with an exhausting frequency, and this intense
labor prevents the worker, at the end of the day, from recomposing their working
energies until the beginning of the next workday, fatiguing them, providing them
with a poor quality of life and, certainly, affecting their dignity. The restriction
of locomotion due to debt consists of the creation, by the employer, of indebte-
dness mechanisms that make it impossible or extremely diflicult to terminate the
labor bond and leave the workplace. Degrading conditions denote debasement,
indignity, and demeaning: they are, therefore, precarious, demeaning, subhuman
conditions; conditions that deprive the worker from dignity and disregard them
as subject of rights (CAVALCANTT, 2016).

As can be seen, subjecting someone to slavery does not require the restriction
of freedom of movement, but the status libertatis, i.e., freedom in its aspect that is
confused with dignity itself, with the very condition of humanity. This becomes
clear in the explanatory statement of the special part of the Brazilian Penal Code
(item 51) that, since 1940, already elucidated in article 149 that “the fact of redu-
cing someone, by any means, to a condition analogous to that of a slave” means
“to actually suppress their szatus libertatis, subjecting the agent to their complete
and discretionary power.

The freedom deprived by slavery is related to the concept of autonomy, of
self-determination, of free will. Freedom thus gains the same concept of indivi-
dual autonomy as an attribute that differentiates man from other living beings,
enabling them to build their own individuality, choose their way of being, elect
their own life projects, act according to their mind (CAVALCANTI, 2016, free
translation).

It is a more modern and appropriate concept to face reality, and that shifts
the axis of protection to the dignity of the worker as a human being and subject
of rights, promoting their broad protection. In this sense, it is observed that
the degradation of environmental working conditions and the imposition of
exhaustive workday, for example, are some of the hypotheses that, in the context
of the concrete case, can lead to the characterization of exploitation as analogous
to slavery without the worker having their right to come and go curtailed.
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Conclusion

Inheritance of a colonial past, slave labor remains vividly alive in Brazil in
the 21st century. Contrary to what common sense and liberal theories believe, this
form of exploitation of human labor is not something anachronistic and dysto-
pian, which occurs on the fringes of the system, but one of the innumerable ways
in which capitalism manifests itself in peripheral countries.

This type of capitalist exploitation (because it is part of the historical context
of capitalism) differs from other forms of exploitation of human labor by the
degree of degradation, by the violence it involves, and it can occur in many ways:
preventing the right of the worker to leave work through the use of armed sur-
veillance by gunmen or militias; making it impossible to terminate the labor bond
through pecuniary coercion arising from the assumption of debts by the worker,
a practice known as the “sistema barracio”; requiring the worker to work exhaus-
ting workdays that go far beyond what the human body can bear, exhausting it,
fatiguing it; imposing work in degrading conditions, which exposes the victim to
undesirable health and safety risks, directly affecting them in their dignity.

From archaic to modern, from rural to urban, from Colonial Brazil to Re-
publican Brazil, from human to subhuman, from citizenship to slavery: these
apparent antagonisms, veiled by the veil of modernity, have deep similarities: the
same as yesterday, today, but metamorphosed. Slave labor was re-signified, but not
ceased. Its essence remains intact even after its formal abolition and the advent of
the most recent stages of capitalism: the overexploitation of the worker, robbing
them from the very condition as a human being,

In times of systematic degradation of the socioeconomic condition of the
Brazilian working class, it is necessary to rescue the constitutional promise, not yet
completely fulfilled, but fervently dreamed of, in the sense of guaranteeing dignity
to all. Only then will it be possible to overcome overexploitation and abandon
colonial rancor in order to effectively achieve the republican promises.
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