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http://dx.doi.org/10.18623/rvd.v13i27.955

APRESENTACAO

A Revista Veredas do Direito: Direito Ambiental e Desenvolvi-
mento Sustentavel, detentora do Estrato A1 da CAPES (Coordenagdo de
Aperfeicoamento de Pessoal de Nivel Superior) do Ministério da Educa-
¢do, nivel mais elevado da classificacao de perioddicos cientificos no Brasil,
tem o prazer de apresentar mais um nimero.

Fruto de pesquisa de renomados estudiosos de todo o mundo, os
textos apresentados tém identidade com a éarea de concentracdo do Mes-
trado Académico da Escola Superior Dom Helder Camara, qual seja: o
Direito Ambiental e o Desenvolvimento Sustentavel.

Neste exemplar, o prezado leitor podera apreciar o artigo do
Professor do Congo Kiwonghi Bizawu que, em conjunto como professor
brasileiro Magno Federici Gomes (P6s-Doutor pela Universidade de Deus-
to/Espanha), escreveu em lingua inglesa sobre a Exploragao Petrolifera do
Parque de Virunga como ameaga ao meio ambiente e as espécies animais
em extingao, narrando um sério problema socioambiental da Republica
Democratica do Congo, importante pais africano.

Doutor pela Universidade de Sorbonne, Paris/Franca, o professor
André de Paiva Toledo explicou em lingua francesa a importante questio
da prote¢do juridica da biodiversidade marinha. Estudioso do Direito do
Mar o Autor, com grande conhecimento de causa, narra que o Direito
Internacional deve estar atento as questdes ambientais, mormente as
maritimas, sob pena de o direito interno das nagdes ndo ser suficiente para
uma percuciente prote¢do da vida marinha.

Paulo de Bessa Antunes, professor na Universidade Federal do
Rio de Janeiro/RJ, com o artigo intitulado “The Precautionary Principle in
the Brazilian Environmental Law”, explica didaticamente um dos principios
mais importantes do Direito Ambiental, ressaltando as divergéncias
doutrinarias e jurisprudenciais a seu respeito que acarretam, por vezes,
interpretacdes equivocadas e, por consequéncia, decisdes judiciais que
merecem revisao.

Cristiane Derani, Pés-Doutora pela Ecole des Hautes Etudes
en Sciences Sociales, Paris, e Ligia Ribeiro Vieira, professoras em Santa
Catarina, com o artigo “Displaced by Development: Analysis on the
Implications of the Principle of Permanent Sovereignty Over Natural
Resources”, explicam que os deslocamentos for¢ados de pessoas em varias
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partes do mundo contém, dentre outros aspectos, uma importante questao
ambiental na medida em que a causa de tal problema social ¢ por vezes um
suposto investimento econdomico em busca do desenvolvimento local.

“Environmental Reclamation as Strategy for Sustainability” ¢ o
titulo do artigo de Adriano Bressane, Admilson frio Ribeiro e Gerson Aratjo
de Medeiros, todos engenheiros com sérios estudos na area ambiental
e professores em Sdo Paulo/SP. No artigo, ressaltam a importancia da
Recuperacdo Ambiental como instrumento de sustentabilidade, através de
uma andlise de dados normativos que devem induzir as politicas publicas
nessa seara.

Ana Maria D’Avila Lopes, Professora na Universidade de
Fortaleza, e Diego Monte Teixeira, como o artigo intitulado “Analise da
decisdo cautelar sobre a utilizagdo de areas de Preservagdo Permanente
(ADI n° 3.540/2005) a luz da Teoria Argumentativa de MacCormick”,
realizaram uma pesquisa sobre o tema julgado pela Acdo Direta de
Inconstitucionalidade, propiciando ao leitor um enorme conhecimento
cientifico sobre o Cédigo Florestal e a teoria de MacCormick.

O dialogo entre o Direito Ambiental e o Direito Urbanistico para
a construcdo das cidades sustentaveis é o mote do artigo de Wallace Paiva
Martins Junior e Maria Isabel Leite Silva, ambos vinculados a Universidade
de Santos/SP.

Giovanna Paola Primor Ribas, professora no Parana, aborda o
tratamento juridico dos Recursos Hidricos no Brasil e nos Estados Unidos,
através de um inteligente texto de Direito Comparado, apontado as
divergéncias juridicas e politicas entre os dois paises.

“A ardua tarefa da regularizacdo ambiental dos agricultores
familiares na Amazonia Legal” ¢ o titulo do trabalho de Syglea Rejane
Magalhaes Lopes, Doutora pela Universidade do Para, estado onde também
leciona, possuindo, pois, um conhecimento fatico aliado ao tedrico, que
alicerca o estudo de uma questdo socioambiental de grande relevo na
regido amazonica.

Igor Suzano Machado, professor no Estado do Espirito Santo,
descreve, a partir da teoria de Ronald Dworkin, a comunidade de principios
diante de uma natureza ameagada, propiciando ao leitor um conhecimento
de textos do famoso pensador Dworkin a luz da questdo da preservagao
ambiental.

Do Estado do Ceara, Ana Meire Vasconcelos Barros e Bleine
Queiroz Catla, ¢ o Doutor pela Universidade de Santa Catarina, Valter
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Moura do Carmo, com o artigo intitulado “Desequilibrios de poder entre
mediandos e a necessaria tutela do Estado: analise da mediacdo ambiental
aluz do CPC/2015”, demonstram que os denominados meios extrajudiciais
de resolugdo de conflitos, em especial a mediagdo, podem ser um excelente
instrumento de pacificacdo social diante da deterioracdo ambiental causada
em determinado local, bem como podem, eventualmente, diante de
particularidade subjetivas das partes envolvidas, apresentar desequilibrios
negativos.

Maria Anaber Melo e Silva e Marcia Rodrigues Bertoldi, a
primeira professora em Sergipe e a segunda Pds-Doutora pela Unisinos
e professora no Rio Grande do Sul, com o artigo “Educagao ambiental
para a cidadania, instrumento de realizagdo do direito a um meio ambiente
equilibrado no Brasil e em Portugal” suscitam a importancia da Educagao
Ambiental como principal instrumento de cidadania e de persecucdo do
meio ambiente ecologicamente equilibrado.

Do Distrito Federal, Benjamin Miranda Tabak e Paulo Sérgio
Ferreira Filho apresentam um estudo sobre o prazo que deve ser concedido
para a regularizagdo fundidria urbana em areas de preservacdo permanente.
Ressaltam no texto a importancia do aspecto temporal para a afericdo de
responsabilidade do degradador.

A Emenda Constitucional n° 90 e suas consequéncias ambientais
¢ o tema do artigo de Luigi Bonizzato e Alice Ribas Dias Bonizzato,
ambos do Rio de Janeiro/RJ. Os autores demonstram que a inser¢ao dos
transportes no rol dos direitos sociais gera varias consequéncias, dentre as
quais a alteracdo do meio ambiente artificial, merecendo, pois, reflexdo
transdisciplinar.

Assim, como grande alegria, apresentamos mais um numero
da Revista Veredas do Direito, na esperanca de divulgar o melhor do
conhecimento cientifico para que possamos viver eternamente em um meio
ambiente ecologicamente equilibrado.

Elcio Nacur Rezende

Editor da Revista Veredas do Direito

Professor do Programa de Pds-Graduagdo em Direito da
Escola Superior Dom Helder Camara
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Doctor and Master of International Law at Pontificia Universidade Catolica de Minas Gerais (PUC Minas).
Professor at the Master’s Program in Environmental Law and Sustainable

Development at Escola Superior Dom Helder Camara.

Pro-Dean for the Law Post-Graduation Program.

Email: sebak_07@hotmail.com

Magno Federici Gomes
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ABSTRACT

This article aims at addressing the impasse created by the government of the
Democratic Republic of Congo (DRC)! when it granted to Soco, an English
multinational company, the permit to exploit oil and start drilling inside the
Virunga National Park in the province of North Kivu, Ituri area, which is
protected by UNESCO as a Heritage of Humanity and recognized worldwide
as the sanctuary of the mountain gorillas, okapis and several other endangered
animals oranimal species. The article is inspired in the international mobilization
promoted by Non-Governmental Organizations (NGOs) such as the Human
Rights Watch (HRW), Global Witness, World Wide Fund For Nature (WWF)
and by other national and international human and animal rights movements,
as well as by Ituri’s civil society. What is the future of Virunga Park in face
of the economic development from oil exploitation to benefit poor riparian
populations praised by the Central Government and the sustainable development
based on the preservation and conservation of the Park recommended by the
non-governmental organizations and the movements listed above? Considering
the arguments of the Government in favor of economic development to fight
the poverty and misery of the riparian populations, in one hand, and the UN’s

1 The Democratic Republic of Congo (DRC), former Zaire and also known as Congo-Kinshasa due
to its capital city, Kinshasa, to differentiate it from the Republic of Congo, whose capital city is Braz-
zaville, is a country in central Africa, the second largest country in Africa for its extension after Inde-
pendence from South Sudan in 2011. It borders the Central African Republic to the north, Sudan to
the south, Uganda, Rwanda, Burundi and Tanzania to the east, Zambia and Angola to the south, the
Atlantic Ocean, the enclave of Cabinda and Congo-Brazzaville to the west. RDC’s population is about
70 million inhabitants. Regarding biodiversity, RDC is seen as the second in the world after Brazil.
Refer to https://pt.wikipedia.org/wiki/Rep%C3%BAblica_Democr%C3%A Itica_do_Congo Accessed
on jun. 22, 2015.
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OIL EXPLOITATION AT VIRUNGA PARK AS A THREAT TO THE ENVIRONMENT AND TO ENDANGERED ANIMAL...

opposite positioning through UNESCO, NGOs and the civil society, on the
other hand, the dialectic method is going to be used by means of a descriptive
research founded on a bibliographic survey.

Keywords: Right of animals. Environment; Virunga Park; Heritage of
Humanity; UNESCO.

EXPLORACAO PETROLIFERA DO PARQUE DE VIRUNGA COMO
AMEACA AO MEIO AMBIENTE E AS ESPECIES ANIMAIS EM EXTINCAO

RESUMO

O presente artigo pretende abordar o impasse criado pelo Governo da
Republica Democratica do Congo (RDC)? ao conceder a multinacional Soco,
uma empresa inglesa, a licenca para explorar petroleo e iniciar as perfura¢des
no Parque Nacional de Virunga, na provincia do Kivu-Norte, regido de
Ituri, considerado Patrim6nio da Humanidade e tombado pela UNESCO,
reconhecido mundialmente como santuario dos gorilas da montanha, dos
okapis (ocapis) e de varios outros animais ou espécies de animais em extingao.
O artigo se inspira da mobilizac¢do internacional promovida por Organizagdes
Nao Governamentais (ONGs) tais como Human Rights Watch (HRW), Global
Witness, World Wide Fund For Nature (WWF) e por outros movimentos de
direitos humanos e de direitos dos animais tanto nacionais quanto internacionais,
bem como pela sociedade civil de Ituri. Qual é o futuro do Parque de Virunga
em face do desenvolvimento econdmico oriundo da exploragdo petrolifera
com o intuito de beneficiar as populagdes ribeirinhas pobres preconizada pelo
Governo Central e do desenvolvimento sustentavel assentado na preservagio e
conservacdo do Parque recomendado pelas organizagdes ndo governamentais
e pelos movimentos supramencionados? Considerando a argumentac¢do do
Governo em favor do desenvolvimento econdmico para combater a pobreza e
a miséria das populagdes ribeirinhas, de um lado, e o posicionamento oposto
da ONU através da UNESCO, ONGs e sociedade civil, de outro, utilizar-se-a
o método dialético mediante pesquisa descritiva assentada no levantamento
bibliografico.

Palavras-chave: Direito dos animais; Meio Ambiente; Parque de Virunga;
Patrimonio da Humanidade; UNESCO.

2 The Democratic Republic of Congo (DRC), former Zaire and also known as Congo-Kinshasa due
to its capital city, Kinshasa, to differentiate it from the Republic of Congo, whose capital city is Braz-
zaville, is a country in central Africa, the second largest country in Africa for its extension after In-
dependence from South Sudan in 2011. It borders the Central African Republic and South Sudan to
the north, Uganda, Rwanda, Burundi and Tanzania to the east, Zambia and Angola to the south, the
Atlantic Ocean, the enclave of Cabinda and Congo-Brazzaville to the west. RDC’s population is about
70 million inhabitants. Regarding biodiversity, RDC is seen as the second in the world after Brazil.
Refer to WIKIPEDIA, 2015.
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Kiwonghi Bizawu & Magno Federici Gomes

INTRODUCTION

In a time when the environment claims for conservation and
protection through international conventions, acts and treaties, from
Stockholm (1972), passing by Thilisi (1977), Copenhagen (1995), Rio 92
and Rio + 20, to the COP 21 (UN Climate Change Conference) in Paris,
one cannot deny the relevance of this article that aims at analyzing the
economic and social interests involved in the exploitation of oil at the
Virunga National Park in the Democratic Republic of Congo (DRC),
classified and protected by UNESCO as Heritage of the Humanity.

There is a real war of communications between, on one side, the
Central Government that granted the permits to the English company Soco
for it to start the feasibility studies to ease the exploitation of oil in the
name of the economic development of the area and, especially, of the poor
populations and, on the other side, UNESCO, ONGs and environmentalist
movements that mobilized the international community, the North American
authorities and the British Parliament to put pressure on the multinational
company, Soco, so that it abandoned the project.

Along the last decades, oil has become essential in the western
industrialization process. The need for economic development and
productivity to generate excessive profit to the detriment of environmental
protection and conservation is praised. Due to the technological advances,
the obsession of the human being in destroying nature in the name of
scientific progress emerged and, at the same time, the emphasis of the
anthropocentric paradigm that, in the relationships between the subject and
the object, makes nature a simple disposable, exploitable and exhaustible
object. Such conception launched an uncontrolled race to consumption
resulting from the wild capitalism and to irrational deforestation, causing
irreversible damages to the environment.

The highest technological progress generated individuals with a more demanding
and wasteful consumption standard. That factor plus the increase of the population
on the planet aggravated the level of environmental degradation and decreased the

quality of life of populations. (SEIFFERT, 2014, p. 51)

Thus, it is possible to understand the great concern of the UN
through UNESCO, Non-Governmental Organizations (Human Rights
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Watch, Global Witness) and the civil society about the environment when
they are against the exploitation of oil in the Virunga Park, understanding
beforehand that such exploratory activities are unlikely going to benefit
poor populations in Ituri, and they are going to damage and pollute the
environment, being able to take protected species to extinction and to
significantly change the ecosystems.

That problem has generated conflicts of interests among the
parties, taking the international community, by means of the UN, to
manifest against the exploitation of oil, infuriating the Government in the
name of the state sovereignty before external injunctions. Is it possible to
exploit oil in the Virunga Park, Heritage of Humanity to insure economic
development in the area and, as a consequence, fight the extreme poverty
of the populations, or natural resources should be preserved and conserved,
including the oil in the Park, respecting the protection set by UNESCO
over the ecologic reserve to the detriment of the miserable people? Would
it be possible to conciliate the economic development encompassed by oil
exploitation to the sustainable development of the oldest African reserve,
with its immeasurable natural resources and its beautiful fauna and flora?

What kind of development would be suitable for riparian
populations in the Virunga Park without destroying it, its biodiversity
and its ecosystems? Before technological progresses and the need to
exploit oil in the name of the sovereignty of the State that can dispose
of its natural resources, how to overcome anthropocentric and biocentric
paradigms (the human being as a part or link in the chain of life) to set
forth a new model embraced by a collective project for the environment
having planetary solidarity and responsibility as pillars, that is, search the
epistemological field to find the know how to look after the environment
and the ecology with a compassionate eye on the Earth, the Pachamama,
or the mother who nourishes, and, from an ethical standpoint, to develop
an intergenerational responsibility ethics for planetary commitment and
solidarity once, as it is possible to read by analogy pursuant to article 225
of the Federal Constitution, “all people have the right to an ecologically
balanced environment, an asset jointly used by the people and essential
for a healthy quality of life, the obligation to defend and preserve it for the
present and future generations being imposed to the Public Power and to
the collectivity.” (BRAZIL, 1988).

In agreement with article 225 of the 1988 Brazilian Federal
Constitution, the Congolese State insures the protection of the environment
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and the health of each individual when it sets in article 53 of the Constitution
of the Democratic Republic of Congo that “All people have the right to a
healthy environment that provides for their whole development. They have
the right to defend it. The State guarantees the protection of the environment
and the health of the populations.” (CONGO, 2006)

One can also notice that, in article 54 of DRC’s Constitution, the
conditions for the construction of plants, for storage, for packaging, for
handling, for incineration and disposal of toxic, polluting or radioactive
waste from industrial or non-industrial units installed in the national territory
are going to be set forth by the law. That is the objective responsibility of
the companies regarding environmental damages.*

In that event, article 54 states that “Any pollution or destruction
resulting from an economic activity generates compensation and/or repair.
The law defines the nature of the compensatory and repair measures as
well as their execution modalities. (CONGO, 2006).

Thus, the Congolese government is invited to responsible
environmental management by taking the oil exploitation permit from the
British multinational Soco, by promoting the sustainable development of
the riparian populations in the Virunga Park, Natural Heritage of Humanity,
by means of sustainable development through tourism and other promotion
activities in favor of life once “the guarantee of an ecologically balanced
environment for all directly collides against the Principle of the Economic
Activity that is made clear in the standards advocated by the world market
economy with no concerns about environmental preservation for the
present and future generations.” (BOAVENTURA, 2014, p. 122)

Considering the reality that is disclosed through the facts linked to
the Congolese government actions when exercising its sovereignty to grant
the prospection permit to Soco in the name of economic development and,
on the other hand, the action and pressure put by the UN — UNESCO, the
Non-Governmental Organizations and the civil society on the Congolese
authorities, this paper uses empiric and interpretative research in its
descriptive dimension and, regarding the divergences related to the kind of

3 Art. 53 — “Toute personne a droit a um environnement sain et propice a son ¢panouissement integral.
Elle a le devoir de le défendre. L Etat veille a la protection de 1"environnement et a la santé des popula-
tions.” (CONGO, 2006). Note: modified text.

4 Art. 54 — “Les conditions de construction d’usines, de stockage, de manipulation, d’incinération et
d’évacuation des déchets toxiques, polluants ou radioactifs provenant des unités industrielles ou artisa-
nales installées sur le territoire national sont fixées par la loi.

Toute pollution ou destruction résultant d’une activité économique donne lieu a compensation et/ou a
réparation. La loi détermine la nature des mesures compensatoires, réparatoires ainsi que les modalités
de leur exécution.” (CONGO, 2006).
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development between the pros and cons of oil exploitation in the Virunga
Park, the dialectic method is used so that the light of sapience shines over
the clashes and debates to protect and conserve the environment and the
social wellness of the populations affected by the predatory activities
performed by the multinational companies on the African territory with its
countless natural resources.

1 GETTING TO KNOW THE VIRUNGA PARK

Humanity is living in a time of radical changes or transformations
both from the technological and the climate standpoints. Human actions
are pointed at as factors of destruction of Planet Earth, of nature and its
ecosystems, causing violent climate changes, pollution of land, water
and air spaces, as well as the greenhouse effect and the water and energy
crises.

The global concern over the environment has taken the UN,
through UNESCO, the Non-Governmental Organizations, Human Rights
Watch — HRW, Global Witness and the civil society in North Kivu,
especially in Ituri, to warn the international community on the exploitation
of oil in the Virunga Park, declared by UNESCO as a Natural Heritage
of Humanity and the sanctuary of the mountain gorillas and of several
other endangered species, by the British multinational company Soco as a
consequence of a permit granted by the Congolese authorities in order to
promote economic development in the area and to improve the conditions
of life for riparian populations.

Virunga Park is located in the North Kivu region, province of
Ituri, in the Democratic Republic of Congo (former Zaire or former Belgian
Congo). “It occupies from the Virunga Mountains to Ruwenzori Mounts
in the Democratic Republic of Congo, limiting the Volcanoes National
Park in Rwanda, and the National Park of Ruwenzori Mount in Uganda.”
(VIRUNGA, 2015a). It is the oldest and the most protected park in Africa
with its astonishingly beautiful landscape and the richness of its fauna that
shelters not only the mountain gorillas but also other endangered species.

According to comments on the Girafamania site, “The Virunga
Park, established in 1929 in accordance with some specialists, is an
“integral reserve”, “an evolution of the vegetal and animal world with no

human intervention.”

5 Read comment available at: < http://www.girafamania.com.br/africano/park_congo_virunga.html>.
Accessed on: Jun. 20, 2015.
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It has an extension of 300 kilometers and it is 15-km wide (790,000 hectares)... It
is located inside the Semliki Forest, to the north of Kivu Lake and to the south of
Edward Lake. The Ituri Forest is further to the north and it is where the famous
okapi was discovered — a particular species originated from the eastern part of the
former Zaire’s forests. Edward is the lake that has the highest number of fishes in
the country, with hundreds of water birds coming from the cold Siberia and over 20

thousand hippopotamus.” (VIRUNGA, 2015b)

Learning a little more about the Wonders of Creation in the
DRC, which is a real geological scandal due to the exuberance of its
fabulous richness that attracts the greed of neighboring countries and of
several multinational companies, and the disgrace of its poor population
submitted to endless armed conflicts, Virunga Park “is one of the most
beautiful natural reserves in the world. For now, the oil drilling plans have
been cancelled. However, the future of the park is still not safe” (MAIS
AFRICA, 2015).

In what regards the cancellation of drillings, after undergoing a
lot of pressure from UNESCO and the NGOs, the international oil public
limited company Soco expressed its intention to stop the activities in the
Virunga National Park, which is the oldest park in Africa, and also agreed
to “stay away from all the other UNESCO’s World Heritages™*

Effectively, the company announced its intention to stop
exploiting and drilling oil in the park on June 11, 2015 unless the Congolese
government and UNESCO decide there is compatibility between the
Heritage of Humanity statute and oil exploitation. In such an event, is
it possible to exploit oil in a natural reserve recognized as a Heritage of
Humanity?

Soco’s resignation is obviously a victory for the environmental
organization World Wide Fund For Nature (WWF)’, which had
accused Soco before the Organization for Economic Cooperation and
Development (OECD) and required the end of oil exploitation. WWF’s
main office is in Switzerland and WWF’s mission

6 Available at: http://www.wwf.org.br/?40042/Companhia-petrolifera-Soco-nao-vai-explorar-petro-
leo-no-Parque-Nacional-Virunga-Patrimonio-da-Humanidade Accessed on: jun. 19, 2015.

7 WWF - World Wide Fund For Nature was created in 1961. The acronym meant World Wildlife
Fund. However, to avoid confusion, the organization prefers to use WWF to characterize its mission
to organize for global conservation, except in North America, where it is still known as World Wild
Fund (WWF). WWF-Brazil was founded in 1996 as a national organization and integrating the WWF
Network. For more information, refer to WWF, 2015.
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[...]1s to stop the degradation of the planet’s natural environment and to build a future
in which humans live in harmony with nature, by: conserving the world’s biological
diversity; ensuring that the use of renewable natural resources is sustainable;

promoting the reduction of pollution and wasteful consumption. (WWF, 2015)

However, it was well known that oil exploitation would take
place at Lake Edward in the Virunga Park at the border with Uganda, a
real ecological reserve recognized in 1925 by the Belgians who colonized
the Congolese territory. It is acknowledged as a unique area: “with active
volcanoes, tropical forests, savannahs and mountains covered by snow. In
1979, UNESCO appointed the park as a Heritage of Humanity” (MAIS
AFRICA, 2015).

That is where the difficulty for the Congolese government comes,
to explore something that is forbidden by the UN, through its international
office, clearly going against the sovereignty of the State to dispose of
its natural assets to meet the needs of its people, its populations and to
guarantee its human rights, especially the second generation ones, that is,
the economic, social and cultural ones. Would the economic development
generate enough job positions to meet the demand of the population? Is it
possibleto conciliate economic developmentand sustainable developmentin
the case of oil exploitation, preserving and conserving the environment?

3 ECONOMIC DEVELOPMENT X SUSTAINABLE
DEVELOPMENT

The very disputed game over the economic interests in the
Kivu area, in general, and in North Kivu, Ituri, in particular, justifies the
formulation of the problem in this paper, which is to “expressly, clearly,
understandably and operationally say” if it is possible to promote economic
development in the area of Ituri through the exploitation of oil by the State
in the exercise of its sovereignty before the poverty and misery of the
populations living in the park and the surrounding areas, granting a permit
to foreign polluting and destroying multinational companies and, at the
same time, to maintain a sustainable development policy, preserving and
conserving the national resources in the park, its biodiversity, its ecosystems,
considering the future generations? Is it possible to promote sustainability
with the exploitation of the park declared Heritage of Humanity in order to
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fight the poverty and misery of the riparian populations? Can the natural
resource economic exploratory model be maintained with no threats and
damages to the environment, specifically in the Virunga National Park?

In this case, Belgian settlers have been calling the attention
for the importance of the Virunga ecological reserve and the need to
preserve it since 1925. The fact is that, in the 20" century, a mad rush to
industrialization took place with the help of technological advances and
great innovations and, at the same time, from an epistemological point of
view, the little information available about the environmental issue and
the deliberate ignorance over the use of natural resources as if they were
endless. There was no concern about the environment, the pollution of the
space and the oceans, greenhouse effects, the use of chemical products,
climate changes, water and power crises, as well as the extinction of some
animal species.

Oil exploitation in Virunga Park reactivates the discussion over
the “consequences of economy on the environment”, as SEIFFERT (2014)
emphasizes when she considers the points of view defended during the
United Nations Conference on the Human Environment in Stockholm,
Sweden, in 1972.3

In what regards the paradox between economic development
and sustainable development, Mari Elizabete Bernardini Seiffert (2014),
quoting Moura, observes:

The developed countries, in that conference, defended an international program
aimed at the conservation of the natural and genetic resources of the planet, saying
that preventive measures would have to be implemented immediately, which would
avoid a terrible disaster in the future. The countries under development argued that
they were struck by misery, seriously housing problems, basic sanitation, infectious
diseases and that they needed to develop their economies. (MOURA apud SEIFFERT,
2014, p. 12)

In fact, the preamble of the Declaration of Stockholm on the
Human Environment (1972) highlights “the need for acommon outlook and
for common principles to inspire and guide the peoples of the world in the
preservation and enhancement of the human environment.” The progress
of Science and Technology with the power to transform the environment is

8 As Mari Elizabete Bernardini Seiffert emphasizes, “This conference counted on representatives from
113 countries, 250 non-governmental organizations and several UN agencies.”
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recognized as being “essential to well-being and to the enjoyment of basic
human rights and the right to life itself.” (STOCKHOLM, 1972)°

It is important to say that, in the present declaration, the
anthropocentrism is denied for biocentrism to be more stressed, giving
the human being the role of creature and creator of the environment
“which gives him physical sustenance and affords him the opportunity for
intellectual, moral, social and spiritual growth.” (STOCKHOLM, 1972).
That obviously requires from the human being to be more careful towards
the environment and to have more responsibility in the dynamic process of
protecting and conserving.

At the light of the Declaration of Stockholm, it is urgent to
protect and preserve the Virunga National Park in face of the possibility
of oil exploitation once “the protection and improvement of the human
environment is a major issue which affects the well-being of peoples
and economic development throughout the world; it is the urgent desire
of the peoples of the whole world and the duty of all Governments.”
(STOCKHOLM, 1972)

It is clearly noticeable that the Congolese authorities failed
when they insist on the need to exploit oil in the Virunga Park, Heritage of
Humanity, instead of using a lighter developmental argumentation in the
era of Sustainable Environment and Development with an eye on future
generations in what regards the use of natural resources that are no longer
inexhaustible.

It is also possible to oppose the Congolese government when it
praises economic development in the exercise of its sovereignty and its
right to dispose of natural resources in favor of social wellness, based on
principle 4 of the above mentioned Declaration:

Principle 4 — Man has a special responsibility to safeguard and wisely manage the
heritage of wildlife and its habitat, which are now gravely imperiled by a combination
of adverse factors. Nature conservation, including wildlife, must therefore receive

importance in planning for economic development. (STOCKHOLM, 1972)

In the face of the misery and poverty of riparian populations
living in the Park protected by UNESCO as a Heritage of Humanity, it
is important to look for a new definition for the economic model so that
the Congolese State develops other mechanisms or other less destroying

9 Refer to the Preamble of the Declaration of Stockholm on the Human Environment (1972)
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and polluting economic activities for social wellness without exploiting
oil from the Virunga reserve, that is, it would be possible, for example, to
develop tourism to collect millions of dollars as it happens in Egypt that, in
2014, “received 10 million tourists and the sector provided the State with
7.5 million dollars, and growth of 1.6 million dollars comparing to 2013.”
(TIM-TIM, 2015).

According to the Egyptian minister of tourism, Hisham Zaazou
(2015), Egypt collected 12.5 million dollars in 2010, but the income
decreased due to the Arab Spring. It is well known that tourism is one of
the most profitable economic activities in the country, but the political and
social instability frightened the tourists, resulting in a significant reduction
of collection.

The number of tourists that visited the country in December 2014 got to 781.6
thousands, comparing to 677.7 thousands in the same month in 2013, an increase
of 15.3 % according to the state statistics agency (Capmas, acronym in English)...
Visitors from Eastern Europe represented 39.1% of the total, the ones from Western
Europe, 34%, and from the Middle East, 14.9%. The total number of Arab tourists
was 141.1 thousands, considering the 100.8 thousands in December, 2013, a 39.9%
growth (TIM-TIM, 2015)

Such statistics is revealing to refute the argumentation in favor of
oil exploitation under the excuse of the economic development of the Ituri
area and, especially, the lives of riparian populations, fighting the extreme
poverty in which they live. It is clearly possible to develop other economic
activities such as tourism, favoring handicrafts and conscious fishing for
the sustainability of the populations that are potentially going to be affected
by oil exploitation with the pollution and destruction of the ecosystems, the
fauna and the flora.

For Leonardo Boff (2012, p. 138) “sustainable development
becomes feasible the more it comes from the interaction between the
community and its respective local and regional ecosystem.” Within
that context, it is possible to offer the populations in Ituri an integrating
perspective of their needs in order to preserve and protect the environment
without affecting them in their search for a decent life in the satisfaction of
their fundamental needs. Their social wellness is the result of a new way of
being, good living and the promotion of sustainability.
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4 ENVIRONMENTAL CONSEQUENCES OF OIL EXPLOITATION
IN THE VIRUNGA PARK

Itisimportanttorememberthateconomic growth and development
have been more often pursued than has sustainable development in the last
decades. The first one is seen as the cause of environmental degradation
and profit maximization in a market economy, generating an imbalance
in income distribution and, at the same time, stressing the distance or the
abyss between the rich and the poor. The poor are usually the victims of
natural resource exploitation by foreign multinational companies, as it
happens in Ituri with Soco. They are subject to environmental pollution
and contamination, which can generate an ecological disturbance.

One can notice that environmental imbalances are generated by production standards
and the ecologically unsuitable occupation of the physical space that, in turn,
generate more social differences. In countries under development, poverty increased
due to the uneven distribution of resources, creating a vicious circle in which misery

generates more misery. (SEIFFERT, 2014, p. 33)

The Preamble of the Declaration of Stockholm (1972), paragraph
4, emphasizes the environmental problems generally connected to
industrialization and technological development. An inequality between
developed countries and countries under development is seen.

In the developing countries most of the environmental problems are caused by
under-development. Millions continue to live far below the minimum levels required
for a decent human existence, deprived of adequate food and clothing, shelter and
education, health and sanitation. Therefore, the developing countries must direct their
efforts to development, bearing in mind their priorities and the need to safeguard
and improve the environment. For the same purpose, the industrialized countries
should make efforts to reduce the gap themselves and the developing countries.
In the industrialized countries, environmental problems are generally related to

industrialization and technological development. (STOCKHOLM, 1972)

Environmental degradation is one of the biggest problems
generated by industrial expansion or by the industrialization process
that results, ipso facto, in the search and depletion of natural resources.
However, it is possible to integrate the economy to the environment,
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overcoming the antagonism between economic development and
sustainable development.

In fact, the need for anew paradigm to conciliate economic growth
and environment conservation and protection for the future generations
is noticed. Environmental quality requires planetary responsibility and
solidarity because the environment, as “an asset jointly used by the people”,
has to guarantee the basic needs of the human being without harming their
social and economic development, rationally using science and technology
“to discover, avoid and fight the risks that threat the environment in order to
solve the environmental issues and for the joint wellness of humanity”!?

Besides the fact that Virunga Park was declared a Natural Heritage
of Humanity, it is important to highlight the importance of preserving it
for the future generations in face of the possible risks resulting from oil
exploitation.

On that purpose, Taysa Schiocchet and Monica Souza Liedke
declare:

The issue regarding the protection of future generations is directly linked to the
application of the principle of precaution, as it has already been mentioned, in a
context where science losses the monopoly of truth and proves to be insufficient
before the problems that, many times, were generated and pushed by the discoveries

themselves. (SCHIOCCHET; LIEDKE, 2012)
It is also important to highlight that

Environmental scientists and ecologists are more and more often pushing us to base
our efforts to avoid damages to the system that gives support to life on Earth on the
principle of precaution: when evidence shows that an activity may seriously harm
human health or the environment, we have to take preventive measures to avoid or
minimize such damages, even if some cause and effect relationships have not yet

been scientifically established. (MILLER JR, 2011, p. 136, author’s highlights).

For Adir Ubaldo Rech (2013, p. 203), “the mere and simple
preservation of everything would end up expelling the human being
from the Planet, once they are the only ones who effectively devastate
native forests to live and plant other crops for survival.” Such survival
is connected to the occupation of spaces where human beings develop

10 Cf. Preamble of the Declaration of Stockholm on the Human Environment (1972).
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their economic activities. The reserve of Virunga has also been invaded
by families that destroy and hunters who exterminate protected animals.
The concern is not only about the English Company Soco, but also about
human activities illegally carried out inside the Park and able to unbalance
the environment.

There is no doubt that the environmental issue cannot be just an anthropocentric or
social-environmental concern. Environmental preservation and conservation have to
be approached as a biocentric concern, that is, for the preservation of life, in all its
species and shapes, which mandatorily implies in setting forth environmental spaces
or zones for the survival of the different existing biodiversities, among which are

human beings themselves. (RECH, 2013, p. 203)

The Virunga Park case is an environmental awareness issue
because poorer populations claim for a new economic order that is
able to take a new environmental model based on sustainability and on
conscious, responsible and solidary consumption. Humanity has to fight
against all forms of environmental degradation. It is an obligation before
the collectivity to defend and protect the environment in order to insure
quality of life, that is, a healthy environment for both the present and the
future generations.

For Leonardo Boff (2012, p. 107),

Sustainability is every action to maintain the energetic, informational, physical-
chemical conditions that support all beings, especially the living Earth, the community
of life and human life aiming at its continuity and also at providing for the needs of
the present and the future generations so that the natural capital is maintained and
enriched in its regeneration, reproduction and coevolution capacity. (BOFF, 2012,

p. 107)

The fact that the Congolese government granted a permit for
Soco to exploit and start drillings at Virunga Park without talking to the
populations that are possibly going to be affected by the degradation
of the environment, the pollution of rivers and the extinction of the
species protected by UNESCO is a lack of ecologic responsibility, that
is, responsibility towards the future generations once the reserve that was
declared a Heritage of Humanity is a precious heritage that the State has
the incumbency and the mission to transmit from generation to generation,
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assuming the integral responsibility and not its destruction or degradation
by predatory, destroying, exploratory and pollutant foreign companies.

Before the insistence of the Congolese government on the
exploitation of oil for the economic development of the area, it is an
imperative to apply the principle in dubio pro natura, inviting Soco to
supply explanations based on the burden of proof that its transforming
activities in the Virunga reserve would not result in damages to the
environment. Nature cannot simply be seen as a supplier of raw material,
but as a sanctuary of life, of interaction between the human being and other
non-human beings.

Andreia Mendonga Agostini and Raul Cezar Bergold (2013, p.
181) are in that diapason when they recognize that “the environment has
to be seen not only from the natural resource approach, but as a propeller
of conditions that are favorable to human wellness, thus designing a real
parallel between human rights and the environment.”

In what regards riparian populations in the Park, it is important to
say that, in case an oil exploitation permit is granted, it would immediately
affect over 50,000 families that make a living on fishing activities and that
depend on Lake Edward, fish being the most important source of feed for
them. In case of environmental damages resulting from oil exploitation,
fishing activities are going to be harmed by pollution in the lake and all the
economic activities that provide for the survival of people and their families
are going to be affected. It is also important to highlight the displacement
of many of those families and the lack of settlements once, according to the
government, many of them illegally take the area of the reserve.

One cannot forget that about 200 endangered gorillas live in
the volcanic mountains of Virunga Park and that is what led UNESCO
to declare the reserve a Natural Heritage of Humanity (MAIS AFRICA,
2015).

It is important to stress the vulnerability of the forests in the
Democratic Republic of Congo. The forest located in the Park is threatened
by the extraction of coal and wood, as is its biodiversity, once the Park is
the natural habitat of over 700 species of birds and over 2,000 species of
plants (MAIS AFRICA, 2015).

Virunga Park has huge possibilities according to the studies
carried out by WWF’s environmentalists. It can generate up to 45,000 job
positions in the areas of water power, fishing, ecologic tourism, medicine,
scientific research and education (MAIS AFRICA, 2015) and promote
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sustainable development with the capacity to generate one million euros
a year.

In that case, there is no antagonism and even less exclusion
between environmental preservation and businesses (economic activities).
However, it is important to recognize that the Park has exceptional
universal value and its statute of Heritage of Humanity does not allow
for oil exploitation or drilling. The Congolese government is in charge
of canceling the permits granted and adopting measures to preserve and
conserve the Park, promoting sustainability activities, clearly defining the
environmental zoning with an eye on its social-economic purpose and so
that riparian populations are not harmed because they take an area in the
Park.

It is essential that the Congolese authorities set forth protection
rules according to the international conventions related to environmental
management, geopolitics and sustainable development, biodiversity
protection, global warming or climate changes, water and power resources
management to which the Democratic Republic of Congo is a signatory.

FINAL RECOMMENDATIONS

The search of a healthy quality of life is perceived in the
way a government treats its citizens and fights for the preservation and
conservation of its environment from the implementation of public policies
to value its environmental reserves. The defense of the environment is an
obligation of all that cannot be sacrificed before what Boaventura de Sousa
Santos calls the “thriving development of capitalism”.

The objective of this paper was to analyze the controversy
created by the Congolese government when it granted a permit to the
English multinational company Soco to exploit oil and start drilling at the
Virunga National Park, which UNESCO had declared a Natural Heritage
of Humanity for sheltering the endangered mountain gorillas and for its
exceptional biodiversity. The government certainly did not count on the
violent and efficient reaction of the Non-Governmental Organizations
(Human Rights Watch, Global Witness, WWF), the organized civil society
and UNESCO itself asking for the drillings to be suspended and for the
Congolese authorities to cancel the permits issued so that oil exploitation
would be impaired and insuring the defense, the protection and the
conservation of the environment.
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Based on the research carried out, it was possible to conclude
that, to defend and to protect the environment, multinational companies
that destroy natural resources and pollute the environment cannot have
primacy and prominence. Virunga Park is a real sanctuary for gorillas, for
biodiversity and for the ecosystems in the area of Ituri in the province of
North Kivu.

The Congolese State is responsible for promoting the economic
development model aligned to the sustainable development embraced by the
good governance and the good environment management in what regards
the exploitation of natural resources. The Democratic Republic of Congo
is one of the poorest countries in the world in terms of GDP and Human
Development Index (HDI), but it is one of the wealthiest ones in what
regards natural resources with no fair usage for most of its populations.
It is time to improve the conditions of life for the Congolese people by
means of public policies aimed at the human being and at the defense and
protection of the environment, insuring quality of life for all.

With no antagonism between economic development and
sustainability, the authorities are expected more efficient actions towards
the preservation of the environment and, at the same time, they are also
expected to respect the international commitment of conserving Virunga
Park as a Heritage of Humanity, eliminating once and for all the possibility
of irreversible damages from oil exploitation.

Finally, opposing oil exploitation at Virunga Park, this paper
favored the Egyptian model in what regards the sustainable model
embraced by the ecologic tourism, which has brought enough financial
resources to that country for its economic development without damaging
the environment.

Let it be so for the Democratic Republic of Congo in the conscious
use of the resources in the Virunga Park with a compassionate and solidary
look towards future generations.
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RESUME

I1 s’agit d’un article sur le droit international de I’environnement relatif a la
protection des ressources biologiques des océans. Il a été congu pour traiter de
I’importance des impacts environnementaux lors de 1’utilisation de la biodi-
versité marine comme matiére premiére de la production industrielle, en analy-
sant les instruments juridiques internationaux créés pour la gestion durable des
ressources biologiques. Cet ordre juridique est ainsi composé de divers instru-
ments normatifs, notamment la Convention sur le droit de la mer qui, avec la
Convention sur la diversité biologique, fournit les dispositions fondamentales
de la protection environnementale des océans. Une étude systématique de cet
ordre juridique international environnemental a ét¢ donc réalisée pour démon-
trer la nécessité du développement continu des mécanismes d’efficacité des
mesures prises et de I’adoption de nouvelles mesures plus adaptées aux en-
jeux environnementaux fondés sur la péche illicite, la péche non réglementée
des stocks chevauchants et grands migrateurs, la surpéche dans les espaces de
juridiction nationale, la péche prédatrice en haute mer et la prospection non
contrdlée du patrimoine génétique marine.

Mots-clés: Droit international de 1I’environnement; Droit de la mer; Protection
de la biodiversité marine.
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THE INTERNATIONAL LEGAL PROTECTION OF
THE MARINE BIODIVERSITY

ABSTRACT

This is an article about the international environmental law relating to the
protection of the biological resources of the oceans. It was conceived to address
the importance of the environmental impacts when the marine biodiversity is
used as a raw material for the industrial production, from the analysis of the
international legal instruments created for the sustainable management of the
biological resources. This legal order is thus composed of various normative
instruments, in particular the Convention on the Law of the Sea which, in line
with the Convention on Biological Diversity, provides the basic provisions
for the environmental protection of the oceans. A systematic study of this
international environmental legal ovder was therefore carried out in order to
demonstrate the necessity of the continued development of the mechanisms of
effectiveness of the measures taken and the adoption of new measures more
adapted to the environmental issues based on illegal fishing, unregulated
fishing of straddling and highly migratory stocks, overfishing in areas of
national jurisdiction, predatory fishing on the high seas and uncontrolled
prospecting of marine genetic resources.

Keywords: International Environmental Law; Law of the Sea; Protection of
marine biodiversity.
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INTRODUCTION

L’hétérogénéité des structures écosystémiques de la mer a été
a l’origine d’une tres riche diversité marine dont I’évolution a pris un
chemin indépendant par rapport a celui de la biodiversité terrestre. En
effet, tandis que le gradient de la diversité biologique terrestre présente
a I’évidence une concentration maximale dans la région tropicale et un
appauvrissement progressif vers les poles, la richesse biologique marine,
au contraire, semble étre maximale dans les zones tempérées. Les mers
de ces zones, ou I’eau est plus froide, présentent une énorme variété de
planctons, notamment dans les zones de résurgences et dans les courants
maritimes. A I’inverse, les mers des zones tropicales sont significativement
plus pauvres en raison d’une faible biomasse planctonique.

Toute activité humaine sur I’environnement a inévitablement
des répercussions réelles. Ces bouleversements de 1’organisation
naturelle des écosystémes peuvent étre significatifs ou non significatifs.
Le droit international cherche a fournir des instruments pour empécher
d’éventuelles répercussions préjudicielles significatives, dans la mesure ou
tout travail humain sur les matiéres premiéres de la nature a forcément un
impact sur I’environnement. Il en va de méme pour I’utilisation humaine
des ressources biologiques marines. Tout travail exercé sur la mer implique
une modification du milieu naturel. Les actions menées par ’homme en mer
génerent donc d’importantes nuisances dans I’environnement marin, qui est
riche mais fragile. Les dommages sur les ressources biologiques marines
se caractérisent par leur gravité sur les plans écologique, socioéconomique
et humain. Puisque seule une partie minimale de ces nuisances est
naturellement absorbée, I’océan se trouve menacé, notamment preés des
cotes ou les activités humaines sont plus intenses.

Afin de prévenir la dégradation de 1’environnement marin, il
convient d’adopter une démarche fondée sur les principes de précaution
et de prévention des dommages significatifs plutdét qu’une démarche de
correction des préjudices causés. Cette démarche implique nécessairement
1’adoption par les Etats de mesures de précaution, la réalisation d’études
d’impact sur I’environnement, le développement d’une technologie de
production moins invasive et la création d’un systéme d’action globale
pour lutter contre les facteurs préjudiciels dans le milieu marin.

La source la plus importante de dommage significatif de
I’environnement marin se trouve dans les zones cotieres ou vit la grande
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majorité de la population mondiale. Ces zones contiennent des habitats
productifs trés complexes, qui sont importants pour les établissements
humains, le développement et la subsistance des populations locales. Plus
de la moitié de la population mondiale vit a moins de 60 kilométres d’une
cote, et cette proportion pourrait atteindre les trois quarts en 2020. Lorsque
I’on parle de la lutte contre la dégradation du milieu marin, des mesures
urgentes doivent étre adoptées sur le territoire terrestre des Etats. Cependant,
c’est suite a des catastrophes écologiques en mer' qu’il a puy avoir une prise
de conscience globale quant a la gravité de la question environnementale
maritime. A partir de cette prise de conscience, les Etats ont commencé
a créer un systéme juridique international sur I’environnement qui a
progressivement bouleversé les normes juridiques en vigueur jusqu’alors
et institué de nouvelles régles généralement valides.

Ces dernieres années, les ressources halieutiques de la mer se
sont considérablement accrues. Les dispositions normatives du droit
international de I’environnement fixent les obligations des Etats en ce
qui concerne l’utilisation et la conservation des ressources biologiques
de la mer. Toutefois, la gestion de ces ressources naturelles, y compris
la normalisation, I’application des regles et le suivi des mesures de
conservation efficaces, reste encore un défi dans de nombreuses zones.
C’est la raison pour laquelle certaines ressources de péche marine sont
surexploitées.

Les enjeux du droit international de I’environnement marin relatif
aux ressources biologiques se concentrent sur la péche non réglementée,
I’existence de suréquipement, la taille excessive des flottes, I’adoption de
pavillons de complaisance permettant de se soustraire aux régimes de péche,
I’utilisation d’engins de péche prédateurs, la pauvreté des bases de données
sur les stocks de poissons et la nécessité de renforcer les mécanismes de
coopération internationale.

1BIODIVERSITEMARINEDANSLE CADREDELAPROTECTION
INTERNATIONALE ENVIRONNEMENTALE

Les accidents pétroliers de plus en plus fréquents et plus graves
ont mobilisé I’opinion publique des Etats développés de fagon & créer une
conjoncture de négociations favorable a la formation du droit international

1 Le 18 mars 1967, I’échouement du pétrolier Torrey Canyon en haute mer au large de la cote britan-
nique a causé la premiére marée noire de grande importance.
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de I’environnement marin. Quelques semaines avant ’adoption de la
résolution sur les pollutions marines accidentelles, le 3 décembre 1968,
I’ Assemblée générale des Nations Unies, pendant la méme session, a adopté
la résolution 2398 (XXIII) relative aux problémes de I’environnement, qui
prévoyait une Conférence des Nations Unies sur I’environnement humain
en 1972. Cette conférence, qui s’est tenue a Stockholm, a abordé en termes
trés généraux la question de I’environnement marin. (JAQUES, 2014, p.
3006)

La Déclaration de Stockholm affirme dans les principes 2 a 7
que les ressources naturelles de la planéte doivent étre conservées par le
biais d’une planification formelle, d’une utilisation cohérente et d’une
gestion attentive par les Etats titulaires de la souveraineté territoriale. Cela
signifie que I’homme a la responsabilité particuliére de sauvegarder et de
bien gérer les divers composants du patrimoine biologique constitu¢ par
la flore et la faune sauvages et leur écosystéme. De cette fagon, en ce qui
concerne le milieu marin, les ressources naturelles non renouvelables de
la mer doivent étre exploitées de fagon a ce qu’elles ne risquent pas de
s’épuiser et les Etats doivent prendre toutes les mesures disponibles pour
empécher la pollution maritime. De fait, le principe 7 de la Déclaration de
Stockholm détermine que:

Les Etats devront prendre toutes les mesures possibles pour empécher la pollution
des mers par des substances qui risquent de mettre en danger la santé de I’homme, de
nuire aux ressources biologiques et a la vie des organismes marins, de porter atteinte

aux agréments naturels ou de nuire a d’autres utilisations légitimes de la mer.

Cet important instrument juridique international met en évidence
la nécessité de la mise en ceuvre par les Etats de stratégies mondiales
de pécheries en harmonie avec les conditions environnementales, de la
préservation du milieu marin en général et de la lutte contre la pollution
de la mer en particulier. Toutes ces situations problématiques doivent
également faire ’objet d’une surveillance constante par les Etats. (KISS;
SICAULT, 1972)

Le milieu marin, y compris les zones coti¢res adjacentes, forme
un ensemble constituant un élément essentiel pour 1’existence de la vie sur
la planéte. Ce milieu requiert une exploitation durable a travers I’adoption
de technologies de production moins destructrices. Le droit international de
I’environnement marin constitue le fondement sur lequel doivent s’appuyer
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les efforts nationaux visant a protéger et a mettre en valeur de fagon
durable le milieu marin, y compris ses ressources naturelles. Cela suppose
I’¢laboration de nouvelles stratégies de gestion coopérative des mers, des
océans et des zones cotiéres aux niveaux national, régional et global. Ces
mécanismes de coopération doivent étre axés a la fois sur les principes de
précaution et de prévention. En outre, la coopération internationale pour
la protection environnementale doit établir 1’obligation des transferts de
technologie pertinente et des moyens financiers nécessaires pour que les
Etats en développement puissent eux aussi contribuer effectivement aux
objectifs environnementaux internationaux.

La Convention de Montego Bay sur le droit de la mer du 10
décembre 1982 a concrétis¢é 1’approche juridique maritime globale
en tenant a ce que la protection du milieu marin soit régie dans son
ensemble. Elle a fait franchir une étape cruciale au droit international de
I’environnement marin. Cette convention a établi pour le milieu marin ce
qui avait été prévu plus généralement dans la Déclaration de Stockholm.
L’exercice de la souveraineté d’un Etat sur les ressources naturelles de son
territoire ne doit pas causer de préjudice a I’environnement d’un autre Etat.
Vu le risque important de dommages environnementaux transfrontieres,
il y est établi que les Etats ont I’obligation de coopérer pour atteindre les
objectifs de la Convention. Cette obligation constitue un vrai principe
général de droit international. Par rapport aux régles environnementales
établies antérieurement, la Convention de Montego Bay n’a apporté aucun
¢lément nouveau. Cependant, cette obligation générale est juridiquement
importante dans la mesure ou elle est systématiquement rappelée par la
jurisprudence? internationale. (BEURIER, 2014, p. 1.618)

En effet, I’article 192 de la Convention de Montego Bay impose
une obligation générale de protection et de préservation du milieu marin,
quelle qu’en soit la source. L’article 194, § 5 établit que les mesures
prises comprennent celles qui sont nécessaires pour protéger et préserver
les écosystémes rares ou délicats ainsi que I’habitat des espéces et autres
organismes marins en régression, menacés ou en voie d’extinction.

Les Etats doivent prendre toutes les mesures afin que les activités
relevant de leur juridiction ou de leur contrdle ne causent aucun préjudice
a d’autres Etats et a leur environnement. L’article 235 reconnait les Etats
comme responsables de la protection et de la préservation du milieu marin

2 L’obligation de coopérer et de préserver le milieu marin a été réaffirmée par le Tribunal international
du droit de la mer dans I’affaire usine MOX.
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et les oblige a créer des voies de recours pour indemniser les dommages et
pour d’autres réparations.

2INTRODUCTION DES ESPECES EXOTIQUES DANS LE MILIEU
MARIN

De fagon consciente ou non, I’homme a souvent brassé de
nombreuses espéces vivantes. Ces brassages peuvent avoir des répercussions
significatives sur I’équilibre des écosystemes. En ce qui concerne le milieu
marin, les brassages ont fréquemment conduit a un déséquilibre écologique
important. Les activités de ballastage et de déballastage des vraquiers
liquides pratiquées par des navires pétroliers sont la principale cause de
brassage des milliards de tonnes d’eau de mer d’un océan a I’autre. Cela
provoque un vaste mélange des especes planctoniques et, depuis le milieu
des années 1980, la prolifération dans toute la planete d’especes exotiques
invasives au détriment des espéces indigénes, ce qui peut modifier
substantiellement la chaine alimentaire. Actuellement, 1’introduction
d’especes exotiques est considérée comme la seconde cause de perte de
diversité biologique a I’échelle globale. (BEURIER, 2014)

Une réglementation internationale a été développée par les Etats
afin d’établir expressément une interdiction absolue de toute introduction
d’espéce exotique susceptible de mettre en danger la survie des especes
endémiques. Dans ce cadre, la Convention de Montego Bay apporte une
précision a ce sujet lorsqu’elle détermine, dans 1’article 196, § 1, que les
Etats doivent prendre toutes les mesures nécessaires pour prévenir, réduire
et maitriser I’introduction intentionnelle ou accidentelle dans une partie du
milieu marin d’espéces étrangeres ou nouvelles pouvant y provoquer des
changements considérables et nuisibles.

La Convention de Rio de Janeiro sur la biodiversité, signée le
5 juin 1992, prévoit, dans I’article 8, outre 1’interdiction et le contrdle de
I’introduction des espéces exotiques dans le milieu naturel, la possibilité
d’éradiquer ces especes de facon a empécher leur reproduction incontrolée.
Cette disposition autorise juridiquement 1’extinction de ressources vivantes
si elle est nécessaire au maintien de 1’équilibre écologique, ce qui semble
curieux dans un contexte environnementaliste. De toute fagon, cette mesure
reste tres paradoxale, car I’espéce opportuniste ne se révélera dangereuse
pour I’environnement que lorsqu’elle aura suffisamment pénétré dans un
territoire pour ne plus étre éradicable.
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La réglementation internationale développée pour faire face
a toute introduction d’espéces exotiques risquant de menacer la survie
des espéces endémiques insiste sur la nécessité que les Etats anticipent
I’envahissement des espéces pour que la lutte contre ce phénoméne
devienne effective. De méme que la Convention sur la diversité biologique,
la Convention de Berne, du 19 septembre 1979, relative a la conservation
de la vie sauvage et du milieu naturel de I’Europe, oblige, dans son article
11, § 1, « b », les Etats parties a controler strictement I’introduction des
especes non indigenes. (BEURIER, 2008, p. 8)

Les actions internationales de gestion de I’introduction d’espéces
exotiques concernent leur prévention ou leur contréle. Face a la menace que
ces espéces invasives représentent pour I’équilibre écologique des Etats,
on peut aussi distinguer les stratégies d’atténuation et d’accommodation.
La premicre consiste a réduire la probabilité qu’apparaisse une mauvaise
espece dans la nature par l’adoption, par exemple, de mesures de
quarantaine, tandis que la seconde a pour but de limiter les impacts
significatifs d’ordre économique de I’introduction d’espéces exotiques,
en changeant une culture pour diminuer la gravité des conséquences de
I’invasion biologique. (FRESARD, 2011, p. 490)

Les espéces marines envahissantes sont une menace importante
pour les écosystemes, la navigation maritime étant reconnue comme
le vecteur principal de leur introduction dans I’environnement local. La
convention internationale pour le contrdle et la gestion des eaux de ballast
et des sédiments des navires a ét¢ adoptée a Londres en 2004. Il s’agit d’un
traité¢ international qui vise a empécher le brassage d’espéces exotiques
nuisibles d’une région a une autre, en ¢tablissant des normes juridiques de
controle et de gestion des eaux de ballast et des sédiments des navires. Le
but de la Convention de Londres est de permettre le contréle effectif du
transport des espéces exotiques présentes dans les sédiments cdtiers, d’un
écosysteme vers un autre ou elles seraient potentiellement nuisibles sans
I’utilisation de produits chimiques. L’idée est de limiter au maximum les
transferts par 1’obligation de rejeter les eaux de ballast le moins souvent
possible, afin de prévenir, réduire ou éliminer le transfert transfrontiére
d’organismes marins nuisibles.

L’Etat cotier doit mettre & jour les informations sur les zones les
moins dangereuses, au large de ses cotes, ou I’opération peut étre réalisée.
Un systéme de registre de déballastage doit consigner les dates des rejets,
les lieux, les quantités et les conditions extérieures. Ce registre est tenu et
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mis a jour par le capitaine. Les Etats sont obligés d’assurer la mise en place
d’installations de réception des sédiments adéquates dans les ports et les
terminaux ou le nettoyage ou les réparations des citernes a ballast devront
étre faits. Il s’agit donc soit de gérer au port les eaux de ballast et les
sédiments dans des installations destinées a cette fonction, soit d’organiser
le ballastage et le déballastage dans des zones maritimes écologiquement
plus adéquates.

Il est aussi possible, selon le texte de la Convention de Londres,
d’avoir recours a la méthode du flux permanent, qui consiste a pomper
jusqu’au débordement des ballasts de fagon a permettre un renouvellement
permanent des espéces présentes au gré des zones parcourues.

L’introduction d’especes exotiques dans un milieu marin différent
a provoqué des dommages significatifs partout dans le monde. Malgré la
signature de conventions spécifiques, comme la Convention de Londres,
la réalit¢ démontre que le volume d’invasions biologiques est encore
considérable.

3 PECHE MARITIME

La biodiversité marine, tant au niveau des écosystémes que des
genes, est un ensemble de ressources naturelles qui est le support de toute
une série d’activités humaines. La péche est ['une des plus importantes
d’entre elles. (REVERET; DANCETTE, 2010) Les ressources biologiques
de la mer sont une source essentielle de protéines pour les populations de
divers Etats. En outre, I’utilisation de ces ressources revét une importance
unique pour les groupes humains traditionnels et les indigénes. En effet,
ce patrimoine naturel est a la base de I’alimentation et sert de moyen de
subsistance a des millions de personnes. Il offre des possibilités accrues
pour combler les besoins nutritionnels et sociaux, notamment dans les
Etats en développement du Sud.

La péche qui, jusqu’aux années 1980, a été pratiquée a un rythme
de croissance continue inédite, est actuellement stagnante. Les captures
annuelles restent autour de 85 millions de tonnes de poissons et crustacés,
dont 95 % proviennent des eaux relevant de la juridiction nationale, ce
qui a été suffisant pour contribuer substantiellement a la dégradation du
milieu marin a travers la surpéche, la rupture des équilibres biotiques et
la destruction des fonds chalutables. (BEURIER, 2014, p. 1.615) De fait,
les activités de péche réalisées dans les zones de juridiction nationale sont
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confrontées a de graves problémes, notamment la surexploitation des
aires de péche, la dégradation des écosystémes marins, I’incursion illicite
des navires étrangers, le suréquipement et la taille excessive des flottes,
I’utilisation de technologies de péche qui ne sont pas sélectives, ainsi que
I’absence de bases de données fiables. Malgré (ou bien a cause de) tous ces
problémes, la productivité de la péche internationale a augmenté pres de
cinq fois pendant les dernieres décennies.

L’effort de péche global a conduit, depuis les années 1950, a
une remarquable productivité des ressources biologiques marines, mais
également a une surpéche de 60% des espéces commercialisables, aux
conséquences graves. Dans un contexte d’exploitation économique de ces
ressources au-dela de leurs limites de durabilité, ou le poisson disponible
devient chaque année plus rare et difficile a trouver, on a commencé a
assister a une baisse de productivité telle qu’entre 1970 et 2000 les captures
annuelles moyennes sont passées de plus de cing tonnes a environ trois par
pécheur, ce qui correspond a une baisse de 40% par rapport a auparavant.
Outre le grand nombre de bateaux et de pécheurs exergant leur activité dans
les océans, trop nombreux pour les ressources biologiques disponibles,
I’utilisation de technologies prédatrices peut aussi expliquer la raréfaction
des ressources poissonniéres. De fait, les pécheries sont souvent sélectives
quant aux especes qu’elles ciblent. Cependant, en réalité, ces activités ne
prennent pas en considération les captures accidentelles — dont il est fait
un gaspillage impressionnant — et, par conséquent, la perte d’espéces ayant
des fonctions écosystémiques essentielles. Pour donner une idée de ce
gaspillage prédateur, les rejets de prises accidentelles représentent 25% a
30% du total des pécheries. (REVERET; DANCETTE, 2010, p. 83)

Malgré I’ampleur des problemes mentionnés, la conservation
marine est récemment devenue un enjeu global. La Convention de Montego
Bay définit un régime juridique international pour les océans et les mers en
¢tablissant les régles détaillées touchant toutes les utilisations maritimes,
notamment en ce qui concerne 1’accés a leurs ressources naturelles. Cette
convention s’est développée pour atteindre des objectifs de protection des
océans, y compris la préservation des ressources biologiques. Le droit de la
mer, qui était jusqu’alors un ordre juridique de la surface, s’est développé
ensuite dans un sens pluridimensionnel ou I’exploration et I’exploitation
des fonds marins sont prises en considération. Il devenait inévitable que le
droit de I’utilisation et de la préservation des ressources de péche marine
soit une partie constituante de ce nouveau droit de la mer. (DOUAY, 1983)
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La Convention de Montego Bay rassemble en un seul traité international les
coutumes relatives aux utilisations des océans et introduit simultanément
de nouveaux régimes juridiques, tout en tenant compte des préoccupations
contemporaines. Les dispositions de la Convention de Montego Bay quant
aux ressources biologiques marines des différents régimes juridiques
déterminent les obligations des parties contractantes relatives a la
conservation et a I’utilisation de ces ressources naturelles.

4 PECHE EN HAUTE MER

La Convention de Montego Bay maintient le principe de la liberté
de péche au-dela des limites des juridictions nationales, mais cette liberté
est mentionnée a la cinquiéme place de ’article 87:

La haute mer est ouverte & tous les Etats, qu’ils soient cdtiers ou sans littoral. La
liberté de la haute mer s’exerce dans les conditions prévues par les dispositions de la
Convention et les autres régles du droit international. Elle comporte notamment pour
les Etats, qu’ils soient cotiers ou sans littoral: la liberté de la péche, sous réserve des

conditions énoncées a la section 2.

La section 2 de la partie VII de la Convention de Montego Bay
mentionnée ici est dédiée a la conservation et a la gestion des ressources
biologiques de la haute mer. Cette section reconnait, dans 1’article 116,
«a, que tous les Etats ont droit a4 ce que leurs ressortissants péchent
en haute mer sous réserve de leurs obligations conventionnelles, ce qui
signifie que I’Etat peut remplir ces obligations quant au contrdle de la
navigation hauturiére des navires de péche battant son pavillon. Les Etats
parties de la Convention de Montego Bay doivent prendre des mesures de
conservation des ressources halieutiques a 1’égard de leurs ressortissants.
C’est la méme solution juridique que ’on trouve dans I’article 118,
selon lequel les Etats doivent coopérer a la conservation des ressources
biologiques de la haute mer. Les Etats dont les ressortissants péchent dans
une méme zone ou péchent des ressources biologiques identiques doivent
négocier afin de prendre les mesures nécessaires a la conservation desdites
ressources naturelles. Cette coopération ne concerne pas seulement les
Etats qui péchent les mémes espéces, mais également ceux qui exploitent
des stocks différents dans une méme région et qui, de ce fait, pourraient
surexploiter les espéces associées a celles recherchées. Les Etats parties de
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ces négociations imposent a leurs ressortissants des normes de conservation
sur lesquels ils se sont mis d’accord.

Concernant la conservation des ressources biologiques de la
haute mer, la Convention de Montego Bay établit, dans 1’article 119, que
lors de la fixation du volume admissible des captures, les Etats doivent
faire en sorte que les pécheries se situent dans la zone du rendement
optimum soutenable. Ainsi, les Etats doivent fixer le volume admissible
des captures des especes exploitées en haute mer, afin d’imposer a leurs
ressortissants les mesures dictées par la gestion rationnelle des stocks. Ces
mesures doivent se fonder sur les données scientifiques les plus fiables dont
les Etats disposent, propres & assurer un rendement optimum soutenable
sans effet discriminatoire a 1’encontre d’aucun pécheur. L’objectif est de
maintenir et rétablir les stocks des espéces exploitées en haute mer a des
niveaux qui assurent le rendement constant maximum a 1’égard des facteurs
écologiques et économiques pertinents, y compris les intéréts des Etats en
développement. A plusieurs reprises, la Convention de Montego Bay fait
mention d’une coopération des Etats par I’intermédiaire d’organisations de
péche sous-régionales, régionales ou mondiales.

En effet, les Etats qui péchent en haute mer doivent coopérer  la
conservation des ressources biologiques a travers la création d’organisations
internationales de péche. A partir des années 1950, le nombre de ces
organismes va rapidement croitre, en raison de I’engagement indispensable
des Etats dans la conservation des ressources, mais aussi comme le résultat
des efforts de 1’Organisation des Nations Unies pour I’alimentation et
I’agriculture en vue de développer un systéme international de péche
homogene.

Les organisations internationales de péche ont pour but de faire
adopter par les Etats membres des normes juridiques de développement
des pécheries durables tendant & maintenir un rendement optimum constant
des stocks de poissons. La compétence technique des organisations
internationales de péche comprend la compétence en raison de la zone
de péche et en raison de I’espéce de poisson. Cette double possibilité
de compétence est due au but poursuivi par 1’organisation : gérer les
ressources biologiques d’une zone délimitée ou bien gérer une ou plusieurs
especes sur I’ensemble marin. C’est pour cela que 1’on peut distinguer les
organisations par zone® et par espéce’.

3 Par exemple, la Commission des péches pour 1’ Atlantique du centre-ouest (COPACE).
4 Par exemple, la Commission pour la conservation des thonidés de I’ Atlantique (ICCAT).
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La plupart des océans est couverte par un réseau de dizaines
d’organisations internationales de péche dont les compétences de gestion
peuvent étre trés variables. Leur compétence normative permet d’instaurer
un certain niveau de régles de conservation des ressources poissonniéres et
de répartition des quotas de péche parmi les Etats membres en vue d’une
exploitation durable. Vu que la péche est normalement pratiquée par des
navires privés, les Etats membres d’une organisation internationale de
péche doivent introduire le contenu de ces régles dans leur ordre juridique
national pour que les pécheurs puissent étre responsabilisés civilement et
criminellement.

L’Organisation des Nations Unies pour I’alimentation et
I’agriculture a essayé depuis 1984 de responsabiliser les Etats en adoptant
une stratégie mondiale d’aménagement des péches. Cette organisation a
évoqué la notion de péche responsable, en 1991, en opposition a la surpéche
généralisée. Sous son égide, un accord a été signé en 1993 afin d’imposer aux
pécheurs le respect des régles internationales de conservation, notamment
celles qui interdisent le dépavillonnage des navires de péche, ce qui est trés
largement pratiqué par les Etats dont les flottes ne peuvent étre utilisées
que loin de leurs cotes déja surexploitées. Dans la mesure ou il doit exister
un lien substantiel entre le navire de péche et I’Etat qui lui accorde son
pavillon, I’accord de 1993 rend I’Etat du pavillon responsable des actes
illicites pratiqués par des navires de péche battant son pavillon. Les navires
doivent disposer a bord d’une autorisation et de tous les certificats de péche
pour que leur activité soit licite. Deux ans plus tard, un code de bonne
conduite pour une péche responsable a été approuvé au sein de la méme
organisation. Ce code exhorte les Etats a supprimer leur surcapacité de
péche, mais rappelle aussi les obligations de I’Etat du pavillon en ce qui
concerne le controle des navires de péche en haute mer ou dans les zones
économiques étranggéres.

A P’exception des petits pélagiques, la principale ressource de
péche en haute mer est constituée par les thonidés dont les prises annuelles
atteignent 500.000 tonnes. Sur la totalité des espéces exploitées en péche
hauturicre, 44% sont considérées comme surexploitées et 30% comme
exploitées au maximum durable. Bien que les prises en haute mer ne soient
pas faibles, les captures en mer coticre représentent jusqu’a 95% du résultat
de péche mondial. (BEURIER, 2014)

Veredas do Direito, Belo Horizonte, - v.13 - n.27 - p.31-62 - Setembro/Dezembro de 2016 43



LA PROTECTION JURIDIQUE INTERNATIONALE DE LA BIODIVERSITE MARINE

5 PECHE COTIERE

La Convention de Montego Bay reconnait donc la liberté de
péche en haute mer, mais encadrée par les normes juridiques qui obligent
les Etats a une coopération directe ou par I’intermédiaire des organisations
internationales de péche. Depuis le X VI siecle, il est communément admis
que la péche en haute mer est enticrement libre. La liberté de péche est
vue comme la traduction de I’idée fondamentale de 1’égalité souveraine
des Etats. Si ’origine coutumiére de cette liberté était fondée sur I’idée que
les pécheurs sont égaux en droits en haute mer, la Convention de Genéve sur
la haute mer de 1958 a reconnu, dans les articles 6 et 7, un intérét spécial de
I’Etat cotier au maintien et a I’exploitation des ressources de la haute mer
adjacente a la mer territoriale, intégré dans le droit international coutumier
par I’arrét prononcé par la Cour international de Justice dans I’affaire des
pécheries en Islande. La condition d’Etat cotier s’impose donc comme
porteuse d’avantages justifiés sur les droits souverains d’exploitation de la
mer territoriale, et implique par conséquent la nécessité de protection de
ces ressources biologiques. (LE HARDY, 2002)

L’attribution a ’Etat cotier d’une zone économique exclusive
est sans doute 1’'une des innovations les plus importantes apportées par
la Convention de Montego Bay. Ce régime juridique a pu unifier les
mécanismes d’utilisation des espéces qui sont écologiquement ¢éloignées.
Cette zone peut étre délimitée jusqu’a 200 milles des lignes de base de
facon unilatérale par I’Etat cotier, qui y protége grace a son réglement
interne 1’ensemble des ressources halieutiques de ses cotes. Si I’on
réfléchit systématiquement, aucun privilége relatif a la péche en haute mer
ne pouvait raisonnablement étre accordé a I’Etat cdtier pour 1’institution
d’une zone économique exclusive. Selon le principe de 1’égalité, 1’Etat
cotier est un Etat pécheur parmi d’autres. Cependant, I’article 116, « b »,
de la Convention de Montego Bay établit que la liberté de péche en haute
mer se réalise sous réserve des droits, des devoirs et des intéréts des Etats
cotiers, faisant rémission a I’article 63, § 2 et aux articles 64 a 67 de la
méme convention. La premicre disposition concerne les stocks de poissons
se trouvant a la fois dans la zone économique exclusive d’un Etat cotier
et dans un secteur de la haute mer adjacent & cette zone. L’Etat cotier et
les Etats pécheurs en haute mer doivent s’efforcer directement ou par
I’intermédiaire d’une organisation internationale de péche de s’entendre
sur les mesures de conservation de ces stocks chevauchants. Ces réserves
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concernent les stocks chevauchants, les stocks grands migrateurs, les
mammiferes marins et les diadromes®.

Dans le régime juridique de la zone économique exclusive, I’Etat
cotier possede des droits souverains pour I’exploration et I’exploitation,
mais aussi pour la conservation des ressources qui s’y trouvent, ¢’est-a-
dire que lui seul est compétent pour gérer les ressources biologiques de la
colonne d’eau. Dans la zone économique exclusive, 1’Etat cotier se voit
doté de vastes prérogatives pour assurer la préservation du milieu marin,
conformément a I’article 56, § 1, « b », iii. La préservation des ressources
halieutiques suppose un environnement de qualité. Pour cela, I’Etat
cotier a juridiction en ce qui concerne la protection et la préservation de
I’environnement marin.

L’Etat cotier est souverain pour établir unilatéralement, dans sa
mer territoriale le régime juridique d’utilisation et de conservation des
ressources biologiques. Dans le cas ot un navire tiers s’y livre a la péche non
autorisée, le passage dans la mer territoriale perd son caractére inoffensif.
En effet, selon I’article 21, « e » et « f», qui porte sur la prévention des
infractions au droit interne sur la péche et la préservation du milieu marin,
I’Etat cotier peut gérer le passage inoffensif des navires dans sa mer
territoriale. La Convention de Montego Bay permet donc que 1’Etat cotier
adopte des reglements nationaux pour préserver 1’environnement dans les
espaces maritimes sous sa souveraineté, ¢’est-a-dire les eaux intérieures
et la mer territoriale, et lui reconnait la juridiction dans ce domaine sur sa
zone économique exclusive.

L’Etat cotier peut réaliser I’inspection d’un navire étranger pour
verbaliser une infraction a son droit national commise dans les zones
maritimes sous sa souverainet¢ et sous sa juridiction. Dans le cas d’une telle
infraction, il peut donner a ces faits prouvés la suite judiciaire pertinente,
conformément a son ordre juridique interne. L’Etat cotier peut méme,
pour préserver les ressources naturelles de sa zone économique exclusive,
instaurer dans des aires marines protégées une réglementation spécifique
a propos de la navigation, a condition d’avoir obtenu I’autorisation de
I’Organisation maritime internationale.

Selon la systématique propre au régime juridique de la zone
économique exclusive, I’Etat cotier doit fixer a travers une réglementation
interne le volume admissible des captures. L’Etat cotier est le seul

5 La Convention de Montego Bay a réaffirmé le role fondamental des Etats, dans les cours d’eau des-
quels se reproduisent les anadromes ou bien ceux ou les catadromes passent la majeure partie de leur
vie : ce sont les principaux intéressés par ces stocks et les responsables de leur gestion.
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compétent non seulement pour adopter des mesures de protection, mais
aussi pour utiliser les ressources biologiques de sa zone économique
exclusive. L’objectif de cette fixation du volume admissible de prises est
tout simplement d’éviter la surexploitation des stocks poissonniers et de
favoriser leur exploitation optimale. Celle-ci, en raison de I’article 61, doit
assurer un rendement constant maximum.

Aprésavoirfixéunilatéralementle volumeadmissibledes captures,
I’Etat cotier vérifie sa capacité d’exploitation des stocks halieutiques de
sa zone économique exclusive. Dans les termes de ’article 62, § 2, si la
capacité de prise est supérieure au volume admissible des captures, 1’Etat
cotier doit limiter 1’effort de péche de ses ressortissants. Dans ce cas, il
ne peut pas autoriser la péche étrangére. Si, éventuellement, I’Etat cotier
vérifie que sa capacité est égale au volume admissible des captures, il
s’agit de la réalisation du rendement constant maximum. L’Etat cotier ne
doit permettre ni ’augmentation de I’effort de péche de ses pécheurs, ni la
péche étrangere. Mais lorsque la capacité de péche est inférieure au volume
admissible des captures, 1’Etat cotier doit autoriser d’autres Etats, par voie
d’accords ou d’autres arrangements et conformément a sa réglementation
interne, a exploiter le reliquat du volume admissible de captures. Dans
ce dernier cas, les pécheurs étrangers sont préalablement autorisés, par la
délivrance de licences, a pécher le reliquat de 1’Etat cotier dans les limites
juridiques relatives aux mesures de conservation imposées par ce dernier.
Ces licences de péche font référence au type de péche, aux prestations
obligatoires de développement de la péche locale, a la détermination des
especes autorisées, aux quotas par espeéce ou groupe d’especes, ainsi qu’a
la durée des campagnes, a la fixation des tailles de premicre capture ou
des poids minimum autorisés pour chaque espece, a la réglementation des
zones et de modes de péche, aux types d’engins et a la fagon de les mettre
en ceuvre, ainsi que a la taille des navires autorisés et parfois méme a la
limite de la puissance embarquée. (BEURIER, 2014, p. 1.337)

Lorsqu’un stock halieutique se trouve dans les zones économiques
exclusives de plusieurs Etats cotiers, ces derniers doivent, selon Darticle
63, s’efforcer, directement ou par I’intermédiaire des organisations sous-
régionales ou régionales appropriées, de se mettre d’accord sur les mesures
nécessaires pour assurer la conservation de ces stocks. Si c’est le cas d’un
stock de poissons se trouvant a la fois dans la zone économique exclusive et
dans un secteur adjacent a cette zone, I’Etat cotier et les Etats pécheurs dans
ce secteur doivent aussi coopérer pour prendre les mesures de conservation
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de ces stocks dans le secteur adjacent.

Pour les poissons grands migrateurs, I’Etat cotier coopére avec
les Etats pécheurs de la région pour promouvoir une exploitation optimale
des ces espéces dans I’ensemble de la région, aussi bien a I’intérieur de la
zone économique exclusive qu’au-dela. C’est la disposition de 1’article 64.
Dans ce cas, I’Etat cotier ne fixe pas unilatéralement la réglementation sur
la conservation dans 1’aire adjacente a sa zone économique exclusive. Ce
point a soulevé une controverse importante quant aux intéréts spéciaux des
Etat cotiers.

6 JURIDICTION RAMPANTE

L’objectif fondamental lors de la création de la zone économique
exclusive était de trouver ’équilibre substantif entre les droits des Etat
cotiers et les droits d’autres Etats. Cependant, cet équilibre a été contesté
par la tendance des Etats cotiers a adopter une réglementation nationale
augmentant la juridiction des Etats cotiers ou limitant les libertés reconnues
par le régime de la zone économique exclusive. Ce phénomene a ¢été
qualifié de creeping jurisdiction ou juridiction rampante. (BECKMAN;
DAVENPORT, 2012, p. 16)

Durant la 3¢ Conférence des Nations Unies sur le droit de la mer,
les négociations ont abouti a la constatation de 1’existence d’un intérét
des Etats cotiers sur les stocks de poissons chevauchants en haute mer,
auquel est subordonné le principe de liberté. Une trés grande partie des
poissons capturés en haute mer se trouvent, 8 un moment donné de leur
cycle biologique, dans une zone économique exclusive. L’article 87 de la
Convention de Montego Bay établit que la liberté de la péche hauturiere
n’est pas absolue : « La liberté de la haute mer s’exerce dans les conditions
prévues par le dispositions de la Convention et les autres régles du droit
international. » Ces conditions se référent a la conservation et a la gestion
des ressources biologiques de la haute mer, notamment la soumission de la
péche hauturiére aux droits des Etats cotiers. (HARDY, 2002, p. 146)

La conférence des Nations Unies sur I’environnement et le
développement, qui s’est tenue a Rio de Janeiro en 1992, a reconnu que
I’Etat pécheur doit donner effet a I’intérét spécial de 1’Etat cotier sur les
stocks de poisson de la zone adjacente, car la péche en haute mer ne doit
pas provoquer de dommage significatif sur les droits souverains de I’Etat
cotier d’utiliser les ressources naturelles de sa zone économique exclusive.
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(BEURIER, 2014)

Les normes juridiques internationales n’ayant pas donné lieu
a une interprétation satisfaisante susceptible de donner aux Etats cotiers
des moyens efficaces de lutte contre la surpéche des stocks de poissons
chevauchants de la haute mer, ces Etats ont relancé un mouvement de
juridiction rampante concernant la haute mer. (HARDY, 2002)

Par des actes unilatéraux®, quelques Etats cotiers revendiquent
une zone de réglementation des pécheries pour les espéces nécessaires
a la survie des stocks de leur zone économique exclusive. Cette action
unilatérale est, dans une certaine mesure, fondée sur les compétences en
matiere de conservation des ressources issues de la partie V de la Convention
de Montego Bay. Suite a I’échec de la conservation par la coopération
prévue dans Darticle 63, § 2, les Etats cotiers ont décidé de la garantir de
facon unilatérale. 4 priori, la réglementation interne pour la gestion des
ressources hauturicres est illicite en raison du principe de la liberté en haute
mer. Les Etats cotiers défendent la possibilité d’établir unilatéralement des
régles de conservation relatives aux espéces communes ou associées de
leur zone économique exclusive et de la haute mer grace a leur spécificité
tant juridique que scientifique par rapport aux stocks chevauchants. Il
s’agit d’une zone de réglementation de la péche hauturiére ou d’une zone
de controle en haute mer, établies par 1’Etat cotier.

7 PECHE DES STOCKS CHEVAUCHANTS ET GRANDS
MIGRATEURS

Pour trouver une solution a I’impasse des compétences pour la
conservation des stocks de poissons chevauchants, les Nations Unies ont
organisé une conférence sur le régime juridique d’exploitation des stocks
chevauchants et grands migrateurs. Les négociations ont aboutit a un
accord conclu le 4 aoit 1995, a New York, dans le cadre de la coopération
internationale d’application des dispositions spécifiques de la Convention
de Montego Bay. L’accord de 1995 représente une tentative de maintenir
I’équilibre entre le principe de la liberté en haute mer et la reconnaissance
de droits préférentiels des Etats cotiers, et rappelle, comme condition de
cet équilibre, 1’obligation de coopération de fagon a ne pas dépasser le
volume admissible de captures.

6 C’est le cas, par exemple, de la loi argentine du 18 aolt 1991 sur la péche et la loi chilienne du 6
septembre 1991 modifiant la loi générale sur la péche.
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L’Etat cotier peut adopter toute mesure nécessaire pour
assurer le respect de son droit interne dans ses zones de sous-juridiction.
Conformément a I’article 7, § 2 de I’Accord de New York, pour adopter
des mesures de conservation et de gestion compatibles dans la partie
de la haute mer adjacente aux zones économiques exclusives, les Etats
doivent tenir compte des mesures de conservation adoptées par les Etats
cotiers dans leur zone économique exclusive. Les mesures de conservation
adoptées par négociation entre I’Etat cotier et I’Etat pécheur hauturier
doivent tenir compte de celles prises pour la gestion des ressources de la
zone économique adjacente, ce qui revient a faire entériner par les Etats
pécheurs les régles adoptées unilatéralement. Conformément aux articles 63
et 64 de la Convention de Montego Bay, consacrés aux stocks de poissons
chevauchants et grands migrateurs, ces Etats s’efforcent de s’entendre
directement ou par I’intermédiaire d’organisations internationales de péche.
En attendant qu’un accord soit établi sur des mesures de conservation, les
Etats concernés, selon le principe de coopération, font tout leur possible
pour convenir d’arrangements internationaux provisoires.

En haute mer, I’Etat du pavillon doit appliquer les mesures
nécessaires a la conservation des ressources pour ses navires de péche.
L’Etat du pavillon est tenu d’imposer & ses pécheurs le respect des régles
de gestion établies directement par les Etats ou au sein de I’organisation
internationale de péche compétente. Pour que la péche hauturieére soit
licite, les Etats du pavillon doivent préalablement délivrer des licences de
péche, ce qui fait de ces Etats les responsables, au niveau international,
des agissements de leurs ressortissants. A son tour, I’Etat cotier peut a tout
moment demander a 1’Etat du pavillon de réaliser une enquéte s’il pense
qu’un navire se livre a la péche sans autorisation.

Le fait d’étre membre d’une organisation internationale de péche
permet & un Etat de procéder a des contrdles demandés par la commission
sur tout navire d’un autre Etat membre. Dans tout le secteur de la haute mer
couvert par une organisation internationale de péche, tout Etat partie peut,
par 'intermédiaire de ses inspecteurs, arraisonner et inspecter les navires
de péche battant le pavillon étranger d’un autre Etat membre. Certes, le
pouvoir de sanction reste de la compétence de I’Etat du pavillon, mais
I’Etat cotier dispose de quelques compétences du pouvoir de police qu’il
peut exercer sur les navires pécheurs. (MOMTAZ, 1995)

Selon I’article 17 de I’ Accord de New York, un Etat non membre
d’une organisation internationale de péche, qui ne participe a aucun
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arrangement de gestion des pécheries, et qui refuse par ailleurs d’appliquer
les mesures instituées par cette organisation ou cet arrangement, n’est
pas libéré de I’obligation de coopérer a la conservation et a la gestion des
stocks de poissons chevauchants et grands migrateurs concernés. Cet Etat
ne doit pas autoriser les navires battant son pavillon a se livrer a la péche
des stocks de poissons chevauchants ou grands migrateurs soumis aux
mesures de conservation et de gestion instituées par cette organisation ou
cet arrangement. Cette disposition tend a écarter les pécheurs des Etats non
membres.

8 PECHES ILLICITES

Ces dernicéres années, une recrudescence des péches illicites
des stocks de poissons chevauchants et grands migrateurs dans la haute
mer et les zones ¢économiques exclusives a contribu¢ a la surpéche. Ce
probléme a été mis dans I’agenda des négociations du Comité des péches de
I’Organisation des Nations Unies pour I’alimentation et 1’agriculture qui, en
2002, a développé le Plan d’action international pour lutter contre la péche
illicite. Cet instrument renforce la responsabilité de I’Etat du pavillon en
ce qui concerne la conservation des ressources biologiques de la haute mer,
en rappelant [’obligation d’un lien substantiel entre le navire pécheur et
1’Etat ou il est immatriculé. Tout est prévu en faveur d’un contrdle effectif
indispensable pour la réalisation des objectifs environnementaux.

Le Plan d’action internationale de 2002 reconnait I’importance
du role joué par I’Etat du port en relation a la fiscalisation des péches
hauturiéres. Cet Etat est appelé a exercer des compétences d’enquéte par
rapport aux pécheries déja effectuées et a contribuer donc a la lutte contre
la péche illicite (c’est-a-dire, la p€che pratiquée par des navires dans des
espaces maritimes sous juridiction d’un Etat cotier sans avoir préalablement
obtenu son autorisation, ou en cas de violation de ses normes internes). Il
en va de méme pour la péche non déclarée, exercée clandestinement ou de
facon frauduleuse dans la zone de juridiction nationale d’un Etat cotier. On
peut méme identifier ici la pratique de la biopiraterie. (TOLEDO, 2012)

Sont également considérées comme péche illicite la péche
effectuée par des navires battant pavillon d’un Etat membre d’une
organisation internationale de péche, mais contrevenant aux mesures de
conservation adoptées par cette derniére, et la péche non déclarée, réalisée
clandestinement ou de fagon frauduleuse dans une zone de compétence
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d’une organisation internationale de péche.

La péche non réglementée est la péche illicite pratiquée dans un
espace maritime de compétence d’une organisation internationale de péche
par des navires sans nationalité ou battant le pavillon d’un Etat non partie
d’une organisation internationale de péche, et celle exercée dans des zones
non couvertes par des mesures de conservation.

En 2005, allant dans le méme sens que le Plan d’action
internationale de 2002, 1’Organisation des Nations Unies pour I’alimentation
et I’agriculture a rédigé un document indiquant les mesures que I’Etat du
port devait prendre afin d’empécher la péche illicite des navires pécheurs
qui se trouvaient momentanément dans ses eaux intérieures. En 2009,
un accord sur la péche illicite a été signé a Rome pour renforcer les
compétences de contrdle de la péche hauturiére par I’Etat du port et 1’Etat
du pavillon. Pour faire escale, le navire de péche est obligé de demander
I’autorisation de ’Etat du port en fournissant des données sur ses captures
et les techniques de péche mises en ceuvre. Ce nouvel accord élargit le
champ de compétence de 1’Etat du port qui devient ainsi le controleur de
I’application des normes internationales sur la péche. (BEURIER, 2014)

9 ROLE DE L’ETAT DU PORT

Les compétences de controle dela péche par’Etat duportn’avaient
pas été créées par les instruments normatifs de 1’Organisation des Nations
Unies pour ’alimentation et I’agriculture. Bien avant, la Convention de
Montego Bay lui avait reconnu des compétences particuliéres, bien qu’il
ne soit pas directement lié & la pollution causée par des rejets. L’Etat du
port est défini comme celui dans le port duquel un navire étranger vient
a se trouver volontairement en escale pour n’importe quelle opération
commerciale ou technique. Selon I’article 218 de la Convention , si un
navire effectue un rejet dans les espaces maritimes sous juridiction nationale
ou en haute mer, lorsqu’il se trouve volontairement dans un port ou a une
installation terminale au large, 1’Etat du port peut ouvrir une enquéte
et intenter une action contre lui ayant contrevenu aux régles et normes
internationales applicables établies par 1’intermédiaire de 1’organisation
internationale compétente ou d’une conférence diplomatique générale,
méme s’il n’y a aucun dommage ni aucun risque grave pour la qualité
de I’environnement. L’Etat du port intente une action pour une infraction
commise dans I’espace sous juridiction d’un autre Etat si celui-ci, I’Etat du

Veredas do Direito, Belo Horizonte, - v.13 - n.27 - p.31-62 - Setembro/Dezembro de 2016 51



LA PROTECTION JURIDIQUE INTERNATIONALE DE LA BIODIVERSITE MARINE

pavillon ou un Etat qui a subi ou risque de subir des dommages du fait de
ces rejets le lui demandent. L’Etat du port transmet alors a I’Etat concerné
toutes les informations fournies lors de I’enquéte, ce qui n’empéche pas
que I’action puisse se poursuivre dans I’Etat du port. Il s’agit de 1’extension
de compétence la plus exorbitante de la Convention de Montego Bay.

L’exercice des compétences exorbitantes de la part de I’Etat du
port estassortie de diverses garanties, comme « la suspension des poursuites
au profit de I’Etat du pavillon, la limitation de I’exercice du pouvoir de
police afin de respecter la sécurit¢ de la navigation, la notification de
mesures prises a I’Etat du pavillon et la demande de la prompte mainlevée
de I’immobilisation en cas de paiement d’une caution. » (BEURIER, 2014,
p. 1.641)

10 RESSOURCES GENETIQUES MARINES

En partant de I’analyse de la réglementation des péches, on obtient
le concept de ressource génétique marine. Comme on 1’a déja vu, le droit
international de la péche met en relation I’existence des stocks et I’effort
de péche réalisé par I’lhomme afin de satisfaire ses besoins et ses désirs.
Le stock de poissons est un ensemble d’individus toujours pris en compte
comme un groupe cohérent par les Etats et les organisations internationales
de péche. L’effort de péche désigne, quant a lui, I’ensemble des moyens de
prise de ces stocks. La notion de ressource génétique est ainsi comparable
a la diversité génétique et, par conséquent, a la biodiversité. Le stock
peut étre, en partie, déterminé par une unité d’ordre génétique. On peut
donc affirmer qu’il n’y a pas de distinction entre ressource biologique et
ressource génétique en droit de la mer. (NOIVILLE, 1997, p. 155)

Leprogresdelabiotechnologieapermis|’utilisationdesressources
génétiques marines pour la fabrication de médicaments, cosmétiques ou
d’autres procédés industriels nouveaux, grace a la découverte de propriétés
génétiques prometteuses dans divers écosystémes des océans. La diversité
biologique représentée dans le milieu marin, a partir du développement
de la biotechnologie, acquiert par conséquent une importance économique
stratégique. Les ressources biologiques ne font plus uniquement I’objet d’un
comptage quantitatif mais aussi qualitatif. Les expéditions de prospection
des ressources génétiques en mer sont de plus en plus nombreuses. Il
s’agit d’une nouvelle forme d’exploitation des éléments intrinséques des
espéces de la faune et de la flore, jusqu’alors inconnus. A la différence de
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I’activité de péche, I’exploitation des ressources génétiques ne cherche pas
a s’approprier un grand nombre de spécimens d’une méme espece, mais
a découvrir une singularité potentiellement rentable pour la bioindustrie.
(TOLEDO, 2012)

Dans les espaces maritimes sous souveraineté et juridiction de
’Etat cotier, c’est-a-dire les eaux intérieures, la mer territoriale et la zone
économique exclusive, la Convention de Montego Bay détermine que cet
Etat est compétent pour gérer Iutilisation et la recherche scientifique marine
sur toutes les ressources naturelles. L’acces aux ressources génétiques et
les activités de bioprospection ne sont pas libres. Bien au contraire, la
licéité de ces activités est conditionnée par la délivrance d’une autorisation
préalable de I’Etat cotier qui doit faire observer son droit interne sur le
sujet en question.

Le droit de la mer n’échappe pas a I’obligation des Etats de gérer
leurs ressources biologiques par respect du principe de développement
durable. [’autorité nationale de gestion du patrimoine génétique et
I’exploitant doivent en outre respecter le régime issu de la convention sur
la diversité biologique. Selon I’article 15, § 1 de cette convention, I’Etat est
titulaire du droit souverain sur ses ressources biologiques, et la compétence
pour déterminer [’accés aux ressources génétiques reléve du gouvernement
et est régie par le droit interne. Le consentement de 1’Etat présuppose un
accord d’accés ou sont prévus 1’exploitation durable, la conservation
in situ, le partage équitable des bénéfices notamment par le transfert de
biotechnologie ainsi que la coopération scientifique fondée sur I’échange
d’information et la formation des chercheurs.

Le régime juridique des ressources génétiques de la haute mer
et des grands fonds marins est complétement différent. Si les ressources
biologiques sont situées sur le plateau continental au-dela de 200 milles et
jusqu’a sa limite extérieure, I’Etat cotier a le droit exclusif d’exploration et
d’exploitation. L’article 77 de la Convention de Montego Bay prévoit que :
« L’Etat cotier exerce des droits souverains sur le plateau continental aux
fins de son exploration et de I’exploitation de ses ressources naturelles. »
Si les ressources génétiques sont situées au-dela du plateau continental
ou s’il s’agit d’espéces se déplagant librement dans la colonne d’eau,
on doit appliquer le régime des ressources biologiques de la haute mer,
sachant qu’elles n’y sont pas en contact physique permanent avec le sol.
La haute mer n’est couverte par aucune souveraineté. C’est donc le régime
res nullius, fondé sur la liberté d’utilisation des ressources génétiques, qui
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prévaut en haute mer. (TOLEDO, 2015a)

Les fonds marins et leur sous-sol au-dela des limites de la
juridiction internationale — ou simplement /a Zone — sont des espaces
marins internationalisés régis par la partie XI de la Convention de
Montego Bay. L’article 133 de cet instrument établit que les ressources de
la Zone sont toutes les ressources minérales solides, liquides ou gazeuses.
Ces ressources minérales et la Zone elle-méme font partie du patrimoine
commun de I’humanité ou res communis, conformément a 1’article 136.
Puisque la convention prévoit expressément que le régime de la Zone
s’applique uniquement aux ressources minérales, il faut en conclure que les
ressources biologiques sont exclues du patrimoine commun de 1’humanité.
Les ressources génétiques qui sont sur ou dans le sol et sous-sol au-dela de
la limite extérieure du plateau continental ne peuvent pas étre considérées
comme des ressources de la Zone. Dans ces conditions, ces ressources sont
libres d’acces parce qu’elles sont gérées selon le régime de la haute mer.

Le 8 décembre 2015, 1’Assemblée générale des Nations Unies
a adopté par consensus la résolution 70/75 sur la viabilité des péches qui
prend en considération les nécessités des Etats en développement pour
la réalisation de 1’objectif 14 du Programme de développement durable
a I’horizon 2030. A travers cette résolution, les Nations Unies se sont
engagées a adopter un nouvel instrument juridiquement contraignant pour
la conservation de la diversité biologique marine au-dela de la juridiction
nationale. (ONU, 2015)

11 PROTECTION DES ESPECES MENACEES

L’organisation et I’encadrement de la péche reposent aussi sur
la détermination de la saison de péche ainsi que sur I’identification des
zones ouvertes aux ressortissants de I’Etat pécheur. Ces mesures peuvent
étre complémentées par des regles fondées sur d’autres facteurs comme
la maturité des individus du stock de poissons en fonction de la taille
ou du poids. A cet égard I'utilisation d’une technologie déterminée est
régulierement interdite. (BEER-GABEL; LESTANG, 2003)

La premicére technologie de péche est le filet. La péche des stocks
de poissons marins qui sont dans la colonne d’eau a la profondeur la plus
proche de la surface est traditionnellement faite par des senneurs océaniques
de grande taille qui pie¢gent les ressources lorsqu’elles sont en surface. Dans
les années 1980, les Etats cotiers du Pacifique ont développé la technique
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des filets maillants dérivants : le filet est mis verticalement dans la colonne
d’eau grace a une ligne de flotteurs a son sommet et des plombs a la base.
Ce filet s’¢étend jusqu’a 60 kilometres de long pour une chute de 50 métres
et permet une péche passive, les poissons étant capturés lorsqu’ils nagent a
I’intérieur du filet et que leurs ouies se prennent dans les mailles. Diverses
organisations internationales de péche comme, par exemple, la Commission
interaméricaine du thon tropical, ont porté leur attention sur les dommages
significatifs des engins non sélectifs de péche. Le Forum du Pacifique Sud
a manifesté sa préoccupation concernant I’impact de ces filets tueurs en
adoptant, en 1989, la Convention de Wellington sur I’interdiction de la
péche au filet maillant dérivant de grande dimension.

Lutilisation de cette technique prédatrice de péche a provoqué
des captures accessoires d’oiseaux, de mammiféres marins et de tortues
en quantité importante. Vingt millions de tonnes de ces prises accessoires
sont jetées chaque année par-dessus bord. Cela correspond a environ 25%
de toute la production mondiale de péche. (BEER-GABEL; LESTANG,
2003, p. 87)

Les filets maillants dérivants ne sont pas les seuls a capturer des
especes non visées. La péche de crevettes tropicales au chalut entraine une
mortalité considérable d’autres animaux. Les captures accessoires rejetées
sont trés supérieures aux prises de crevettes. La pécherie palangriére est
responsable aussi de la prise d’un grand nombre de tortues. Une évaluation
des quantités de capture accidentelle des espéces non visées, tenant compte
de I’impact de I’utilisation des chaluts a rangé¢ la technique de la palangre
dans la catégorie de mécanisme de péche prédatrice. (TOLEDO, 2015b, p.
333) Par ailleurs, des méthodes de péche prédatrice comme la dynamite
ou I’empoisonnement continuent d’étre pratiquées. Les dommages
environnementaux de toutes ces techniques de péche sont une réalité
préoccupante.

Face a la tragédie des prises accessoires, la Commission pour la
conservation de la faune et de la flore marines de I’ Antarctique (CCAMLR)
a interdit la péche a la palangre qui était a I’origine de la mort de milliers
d’albatros et d’oiseaux marins. Cette situation a alerté les Etats parties de
la Convention de Bonn sur la protection des espéces migratrices, signée en
1979, et de la Convention sur la conservation du thon rouge du sud de 1992.
Ces Etats, fondés sur le Plan d’action adopté en 1999 par I’Organisation
de Nations Unies pour I’alimentation et 1’agriculture visant a réduire les
captures accidentelles d’oiseaux de mer dans les pécheries a la palangre,
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ont signé en 2001 I’accord de Canberra sur la conservation des albatros et
des pétrels. A cause de la surmortalité due a la prise accidentelle lors de la
péche a la palangre, les Etats se sont dotés d”un accord sur le méme modéle
que ceux sur les tortues. (TOLEDO, 2015b)

En ce qui concerne les tortues, face a la menace d’extinction
causée par la pollution, les prises accessoires et la surexploitation, certains
Etats ont réagi en tenant compte de leurs obligations internationales de
protection des espéces sauvages comme les tortues, notamment celles de la
Convention sur le commerce international des especes de faune et de flore
sauvages menacées d’extinction (CITES) de 1973 et de la Convention de
Montego Bay. En 1996, la Convention interaméricaine pour la protection
et la conservation des tortues marines a été signée a Caracas entre des Etats
d’ Amérique latine, les Etats-Unis et les Pays-Bas.

Le champ d’application de cette convention sur les tortues
marines couvre le territoire terrestre des parties, le territoire maritime, les
espaces sous juridiction de I’Etat cotier et méme la haute mer par rapport
aux navires battant pavillon des Etats parties. Ceux-ci doivent adopter dans
leur ordre interne les moyens d’appliquer les dispositions conventionnelles
et de contrdler leur application. Ces dispositions conventionnelles
comprennent en particulier 1’interdiction de capture, détention ou mise a
mort intentionnelle des tortues marines, leurs parties, produits et ceufs, ainsi
que leur commerce. Elles déterminent aussi que les Etats doivent adopter
des mesures pour la réduction au minimum des captures accessoires lors de
la réalisation des activités de péche. (BEURIER, 2014)

L’article 65 de la Convention de Montego Bay détermine
qu’aucune disposition de la partie sur la zone économique exclusive ne
restreint le droit d’un Etat cotier d’interdire, de limiter ou de réglementer
I’exploitation des mammiféres marins plus rigoureusement que ne le
prévoit cette partie, ni éventuellement la compétence d’une organisation
internationale pour ce faire. Les Etats doivent coopérer en vue d’assurer
la protection des mammiféres marins par I’intermédiaire des organisations
internationales compétentes pour gérer les cétacés.

La Commission baleiniére internationale a été créée en 1946
par la Convention de Washington pour donner a 1’industrie baleiniére les
moyens de se développer davantage. Cependant, la surexploitation de la
ressource biologique a entrainé un effondrement des stocks de baleines,
ce qui a réorienté la commission vers 1’adoption de mesures de protection.
Elle peut donc déterminer, par exemple, des résolutions sur la gestion des
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stocks particuliérement menacés, la technologie de chasse, la délivrance des
permis de capture a des fins scientifiques et la mise en ceuvre des moratoires
(des interdictions de chasse fixées pour une durée d’un an renouvelable
visant des espéces bien spécifiques sans avoir aucune limitation spatiale).
La Commission baleiniére internationale peut également instituer d’autres
interdictions dans des espaces, appelés sanctuaires, qui configurent une
zone géographique bien définie ou la chasse de toutes les espéces de baleine
est interdite.

Comme les baleines, les dauphins sont des mammiféres marins
qui suivent les stocks de thon et dont la proximité aide les navires de
péche a trouver le poisson, ce qui est connu comme dolphin fishing.
L’adoption des filets de nylon ainsi que 1’utilisation de la technique de la
senne coulissante ont produit un accroissement des prises de thon et, par
conséquent, des prises accessoires de dauphins. Face a ce grave probléme,
la Commission interaméricaine du thon tropical a décidé de prendre des
mesures de protection des dauphins. Par la suite, en 1992, la commission
a adopté a La Jolla un Programme multilatéral afin de réduire la mortalité
des dauphins dans le Pacifique oriental.

12 AIRES MARINES PROTEGEES

Dans les espaces terrestres, il y a des aires protégées dont le régime
juridique vise la protection de la nature. En mer, il n’existait jusqu’aux
années 1960 que les zones maritimes délimitées ou les captures étaient
totalement ou partiellement interdites toute I’année ou par saisons. Dans
les années 1980, la Convention de Montego Bay a prévu, dans 1’article
211, § 6, la possibilité que I’Etat souverain impose des mesures spécifiques
de contrdle de la navigation dans des aires fragiles de sa zone économique
exclusive afin de prévenir la pollution par les navires, a condition de justifier
scientifiquement sa décision et d’obtenir le consentement de 1’assemblée
de I’Organisation maritime internationale. L’Etat cotier peut donc prendre
toutes les mesures nécessaires a la protection des habitats spécifiques dans
ses zones de souveraineté.

La Convention de Montego Bay n’aborde pas spécifiquement la
protection des espaces de la haute mer. Selon ’article 87, tous les Etats sont
libres de se livrer a la navigation, a la péche et a la recherche scientifique
en haute mer. Vu que cette liberté n’est pas illimitée, en ce qui concerne les
ressources biologiques, les Etats doivent prendre les mesures nécessaires,

Veredas do Direito, Belo Horizonte, - v.13 - n.27 - p.31-62 - Setembro/Dezembro de 2016 57



LA PROTECTION JURIDIQUE INTERNATIONALE DE LA BIODIVERSITE MARINE

applicables a leurs ressortissants, pour assurer leur conservation en haute
mer. Il leur faut pour cela tenir compte non seulement des ressources
biologiques en soi, mais aussi des especes associées, sachant que tous les
Etats sont obligés de conserver les stocks économiquement visés aussi bien
que ceux des especes associées ou dépendantes. Cette convention, a aucun
moment, ne fait mention expresse des habitats.

A partir des années 1990, on ne peut plus parler de protection
des especes sans se référer a la conservation du milieu ou elles vivent.
C’est ainsi que la protection des espaces marins est devenue une des clés
de la conservation de la biodiversité. Cette nouvelle approche détermine
I’importance écosystémique de la protection des habitats maritimes et
terrestres. Le concept d’aire marine est développé comme une zone
maritime clairement définie, spécialisée et régie par des moyens juridiques
ou d’autres moyens efficaces, visant a garantir la conservation a long
terme de la nature, des écosystémes et des valeurs culturelles qui leur sont
associées.

La création d’aires marines protégées prend corps, en 1995, avec
I’adoption du Protocole relatif aux aires spécialement protégées et a la
diversité biologique en Méditerranée. A partir de cette base normative,
on détermine des zones particulierement importantes de 1’océan pour la
conservation de la diversité biologique un régime juridique bien strict ou
est établi. L’interdiction de quelques activités, la limitation des passages, les
controles de I’application des mesures sont des caractéristiques communes
des régimes des zones particuliérement intéressantes pour 1’écologie. La
création de ces aires de protection devient plus complexe lorsque 1’espace
géographique a protéger se situe au-dela des limites des juridictions
nationales.

Les 18 conventions régionales pour la protection des mers
ont été célébrées sous 1I’égide du Programme des Nations Unies pour
I’environnement a partir de 1974 afin d’instituer un régime juridique
spécifique dans la mesure ou a chaque mer correspond un milieu unique
et des enjeux environnementaux particuliers. Les conventions régionales
pour la protection des mers et leurs plans d’action sont les principaux
instruments juridiques de mise en ceuvre des objectifs du Millénaire
pour le développement et du Plan d’application du Sommet mondial
pour le développement durable qui s’est tenu a Johannesburg, en 2002.
(LEFEBVRE, 2010) Ces conventions régionales peuvent donc répondre
précisément aux défis d’une zone maritime intéressant certains Etats.
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Chacune des conventions régionales des mers a développé différentes
stratégies liées aux aires spécialement protégées dans leurs zones de
compétence par I’adoption des mesures de préservation des écosystémes
rares ou délicats ainsi que des habitats des espéces menacées d’extinction.
Bien que les mesures régionales des aires marines protégées ne
puissent engager que les Etats parties, il est difficile pour les autres Etats
de s’opposer a leur réglementation parce qu’elle est non discriminatoire et
fixée a partir d’études scientifiques complexes. L‘Organisation maritime
internationale elle-méme, par D’adoption de la résolution A927(22)
en 2001, a reconnu la possibilité de création d’un régime spécial de
navigation quant aux zones marines particuliérement sensibles, visant a
leur protection conformément a I’article 211 de la Convention de Montego
Bay. Cette résolution est trés importante pour le respect général des aires
marines régionales protégées en haute mer. Cependant, en ce qui concerne
le respect des mesures en haute mer par un Etat non partie, il subsiste des
contradictions entre la liberté de la haute mer et les arrangements régionaux
environnementaux. En fin de compte, les océans sont des milieux fragiles
que les Etats doivent protéger. Il leur faut donc réfléchir sérieusement a une
gouvernance de plus en plus globale des océans. (COUTANSALIS, 2015)

CONCLUSION

Lameraune trés importante valeur intrinséque. La faune et laflore
marines sont des ¢léments fondamentaux pour 1’équilibre écologique de la
planéte et pour les nécessités humaines quotidiennes. Il est par conséquent
tout aussi important de garantir une gestion durable des ressources
biologiques marines afin de répondre aux besoins des générations actuelles
et futures, ce qui est la base de la durabilité.

Les recherches scientifiques ont démontré 1’existence d’une
importante biodiversité dans les grands fonds marins. Ces ¢tudes ont permis
de découvrir des ressources biologiques dans les sources hydrothermales,
sous des formes jusqu’alors inconnues qui ne dépendent pas de la
photosynthese. Les richesses biologiques de la mer sont encore loin d’étre
toutes connues, et il reste beaucoup a découvrir.

La Convention de Montego Bay consacre la partie XII de ses
dispositions a la protection et a la préservation du milieu marin. Les
Etats ont le devoir de protéger et de préserver le milieu marin. Ce méme
instrument établit que les Etats ont le droit souverain d’exploiter leurs
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ressources biologiques selon leur politique en matiére d’environnement
et conformément a leur obligation de protéger et de préserver le milieu
marin. L’exercice de la souveraineté sur les ressources biologiques ne peut
pas produire de violation des droits ou des intéréts des autres Etats. Les
Etats exercants leurs souverainetés sont donc responsables des dommages
significatifs, causés a d’autres Etats, qui résultent d’incidents ou d’activités
relevant de leur juridiction ou de leur contrdle. Pour cela, ils doivent
réglementer en interne les activités d’exploration et d’exploitation de ces
ressources pratiquées dans leurs espaces de souveraineté et de juridiction.

Considérant le risque d’occurrence des dommages
environnementaux significatifs transfrontiéres, les Etats doivent coopérer
directement ou par I’intermédiaire d’organisations globales, régionales
ou sous-régionales pour prévenir, réduire et maitriser la destruction
de I’environnement marin et assurer la réalisation de la responsabilité
internationale. La coopération internationale pour la protection
environnementale doit prévoir les transferts de technologie en faveur des
Etats en développement de sorte qu’eux aussi puissent agir pleinement dans
leurs espaces de juridiction pour résoudre les dilemmes environnementaux
concernant les ressources biologiques.

Ces dilemmes consistent fondamentalement a lutter contre
I’introduction d’espéces exotiques invasives au détriment du maintien de
la chaine alimentaire, contre la péche illicite, la biopiraterie maritime, la
surpéche en haute mer, la péche non réglementée des stocks chevauchants
et grands migrateurs, la surexploitation des ressources génétiques au-dela
de la juridiction nationale, les inconsistances des régimes juridiques des
aires marines protégées.

BIBLIOGRAPHIE

BECKMAN, Robert; DAVENPORT, Tara. The EEZ Regime: Reflections
after 30 Years. LOSI Conference Papers, 2012, “Securing the Ocean
for the Next Generation”. Papers from the Law of the Sea Institute, UC
Berkeley—Korea Institute of Ocean Science and Technology Conference,
held in Seoul, Korea, May 2012.

BEER-GABEL, Josette ; LESTANG, Véronique. Les commissions de
péché et leur droit : La conservation et la gestion des ressources marines
vivantes. Bruxelles : Bruylant, 2003.

60 Veredas do Direito, Belo Horizonte, - v.13 - n.27 - p.31-62 - Setembro/Dezembro de 2016



André de Paiva Toledo

BEURIER, Jean-Pierre. Droits maritimes. 3¢ éd. Paris: Dalloz, 2014,

BEURIER, Jean-Pierre. La protection juridique de la biodiversité marine.
[s.1.]: CRISP, 2008.

COUTANSALIS, Cyrille P. La mer : un eldorado fragile. Etudes, n. 10,
2015, pp. 7-17.

DOUAY, Claude. Le droit de la mer et la préservation du milieu marin. In :
BARDONNET, Daniel; VIRALLY, Michel. Le nouveau droit international
de la mer. Paris : Pedone, 1983, pp. 231-267.

FRESARD, Marjolaine. L’analyse économique du controle des invasions
biologiques : Une Revue de Littérature. Revue d’économie politique, vol.
121, n. 4, 2011, pp. 489-525.

JAQUES, Marcelo Dias. A tutela internacional do meio ambiente : um
contexto historico. Veredas do Direito, vol. 11, n. 22,2014, pp. 299-315.

KISS, Alexandre-Charles; SICAULT, Jean-Didier. La Conférence des
Nations Unies sur I’environnement (Stockholm, 5/16 juin 1972). Annuaire
frangais de droit international, vol. 18, 1972, pp. 603-628.

LE HARDY, Magali. Que reste-t-il de la liberté de la péche en haute mer ?.
Paris : Pedone, 2002.

LEFEBVRE, Christophe. Protection et préservation du milieu marin : Les
apports des Conventions Régionales sur les mers aux dispositions de la
Convention des Nations Unies sur le droit de la mer. VertigO - la revue
électronique en sciences de [’environnement, Hors-série 8, octobre 2010,
mis en ligne le 20 octobre 2010, consulté le 13 novembre 2016. URL:
http://vertigo.revues.org/10288; DOI: 10.4000/vertigo.10288

MOMTAZ, Djamchid. L’accord relatif a la conservation et a la gestion
des stocks de poissons chevauchants et de grands migrateurs. Annuaire
frangais de droit international, vol. 41, 1995, pp. 676-699.

NOIVILLE, Christine. Ressources geénétiques et droit : Essai sur les
régimes juridiques des ressources génétiques marines. Paris : Pedone,

1997.

ONU. Assemblée générale: la résolution annuelle sur la viabilité des péches

Veredas do Direito, Belo Horizonte, - v.13 - n.27 - p.31-62 - Setembro/Dezembro de 2016 61



LA PROTECTION JURIDIQUE INTERNATIONALE DE LA BIODIVERSITE MARINE

offre I’occasion d’insister sur I’objectif 14 du Programme de développement
durable a I’horizon 2030. Couvertures des réunions & communiqués de
presse, le 8 décembre 2015, consulté le 12 novembre 2016. URL: http://
www.un.org/press/fr/2015/ag11736

REVERET, Jean-Pierre; DANCETTE, Raphaélle. Biodiversité marine et
acces aux ressources. Péche et autres biens et services écologiques sous
pression extréme. Revue Tiers Monde, n. 202, vol. 2, 2010, pp. 75-92.

TOLEDO, André de Paiva. Amazonia: soberania ou internacionalizacdo.
Belo Horizonte : Arraes, 2012.

TOLEDO, André de Paiva. A conservagdo dos passaros marinhos do Sul:
Desafio a gestdo da pesca do atum no littoral brasileiro. In: MENEZES,
Wagner. Direito do Mar: Desafios e perspectivas. Belo Horizonte: Arraes,
2015Db.

TOLEDO, André de Paiva Toledo. Direito Internacional & Recursos
Biologicos. Belo Horizonte: D’Placido, 2015a.

TOLEDO, André de Paiva. Les grands enjeux contemporains du
droit international des espaces maritimes et fluviaux et du droit de
[’environnement : de la conservation de la nature a la lutte contre la
biopiraterie. Thése de doctorat en droit soutenue le 25 octobre 2012 sous
la direction de M. Charles Leben, Université Panthéon-Assas Paris I1.

Artigo recebido em 16/11/2016.
Artigo aceito em: 22/11/2016.

Como citar este artigo (ABNT):

TOLEDO, André de Paiva. La protection juridique internationale de la
biodiversite marine. Revista Veredas do Direito, Belo Horizonte, v. 13, n.
27, p. 31-62, set./dez. 2016. Disponivel em: <http://www.domhelder.edu.
br/revista/index.php/veredas/article/view/924>. Acesso em: dia més. ano.

62 Veredas do Direito, Belo Horizonte, - v.13 - n.27 - p.31-62 - Setembro/Dezembro de 2016



http://dx.doi.org/10.18623/rvd.v13i27.877

THE PRECAUTIONARY PRINCIPLE IN THE
BRAZILIAN ENVIRONMENTAL LAW

Paulo de Bessa Antunes

Doctor of Laws at the University of the State of Rio de Janeiro (UERJ).

Master of Laws at the Pontificial Catholic University of Rio de Janeiro (PUC-Rio).
Professor at the Federal University of the State of Rio de Janeiro (UNIRIO).
Attorney-Regional of the Republic.

Email: paulo.bessa.antunes@gmail.com

ABSTRACT

The problem to be addressed in this article is related to the precautionary
principle and its incorporation into the Brazilian law. As it is beknown, this
principle has been widely cited by Brazilian case law and it is an impor-
tant part of the legal and environmental scholarly production. However,
it follows that its application has been made fairly randomly, and even so
there is no clear and operational definition of its content. The hypothesis
being examined is that since the Rio Declaration’s - in its translation into
Portuguese - environmental legislation has termed as legal principle, whi-
ch internationally is an approach, a precautionary measure, as can be seen
in both the texts in English and French of the Rio Declaration and other
relevant legal instruments. The methodology to be used is the research
of the case law and relevant legal rules, as well as the examination of the
scholarly production on the subject. As a result, the conclusion is that there
is an overuse of the precautionary principle by the Brazilian courts, espe-
cially by the Superior Court of Justice and that, in this case, the Federal
Supreme Court has played a moderating role in relation to the application
of the precautionary principle.

Keywords: Environmental Law; Legal principles; Precautionary Princi-
ple; Environmental policy; Federal Supreme Court; Case Law.
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O PRINCIPIO DA PRECAUCAO NO DIREITO
AMBIENTAL BRASILEIRO

RESUMO

O problema a ser enfrentado por este artigo é relativo ao principio da
precaugdo e sua incorpora¢do ao Direito brasileiro. Como se sabe, tal
principio tem sido amplamente citado por decisoes judiciais e ¢ parte
importante da produgdo doutrindria juridico-ambiental. Contudo, tem-se
que a sua aplicacdo tem sido feita de forma bastante aleatorio e, inclusive,
ndo hda uma ha uma definicdo clara e instrumental de seu conteudo. A
hipotese que se pretende examinar é que, desde a Declaragdo do Rio — em
sua tradugdo para o Portugués — a legislagdo ambiental tem denominado
como principio juridico, o que internacionalmente é uma abordagem,
uma medida de precaugdo, como se pode constatar pelos textos em Inglés
e Francés da Declaragdo do Rio e de outros instrumentos juridicos
relevantes. A metodologia a ser utilizada é o levantamento de decisoes
Jjudiciais e normas legais relevantes, bem como o exame da produgdo
doutrinaria relativa ao tema. Conclui-se que ha um superdimensionamento
da utiliza¢do do principio da precaucdo pelos tribunais brasileiros, em
especial pelo Superior Tribunal de Justica e que, no caso concreto, o
Supremo Tribunal Federal tem desempenhado um papel de moderador em
relagdo a aplicagdo do principio da precaucdo.

Palavras-chave: Direito Ambiental; Principios legais; Principio da
precaugdo, Politica ambiental;, Supremo Tribunal Federal;, Precedentes
Judiciais.
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INTRODUCTION

This article aims at demonstrating how the precautionary principle
(“PP”) was incorporated into the Brazilian law, initially through documents
of international public law and, later on, through its explicit adoption by
national laws and, finally, how it has been interpreted by the Judiciary
Branch with an emphasis on the Federal Supreme Court (“STF”).

It is interesting to see that, since the Conference of the United
Nations on Environment and Development (“Rio 92”), the Brazilian state
has adhered to the PP although, surprisingly, the Executive Branch, through
its environmental control and risk assessment agencies, has not been able
to set directives and guidelines for its application to concrete cases as an
environmental policy measure. Due to the lack of guidelines, the PP —in its
current application in Brazil —is a diffuse and unclear concept that generates
insecurities and uncertainties, which are inconsistent with an instrument
that should be able to help decision making by the public power. That has
led the Judiciary to develop conceptions on the PP that not always have a
relationship with the genesis and the international understanding over the
subject. As we are demonstrating in the article, the PP has been excessively
called upon by judicial decision, a few times in issues regarding scientific
uncertainties and it is on its way to vulgarization.

One of the great difficulties regarding PP derives from the fact
that legal principles (general principles of law) reflect a consolidated legal
tradition that is called to offer solutions to concrete hypothesis regarding
which the existing rules are omissive and that has been used since the
ancient Roman jurisprudence (GUSMAO, 1997). Thus, a “new principle”,
poorly defined, prematurely given constitutional status — as it is possible to
understand from different decisions issued by the STF -, spreads throughout
the Brazilian environmental legal order, requiring suitable understanding
from its interpreters under the penalty of changing into an instrument of
non- environmental policy, a general negative for the practice of activities
and research at the frontier of knowledge. As it is going to be examined,
due to the instrumental characteristic of the PP, the best way to define it is
through negative, that is, setting forth what it is not. As this paper expects
to be able to demonstrate, it is necessary to set forth clear administrative
guidelines as how and under what circumstances the PP is to be applied
as an instrument of risk management, under the penalty of building a
principle that is excessively casuistry, legally built and, thus, unable to
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express broader environmental policies. The tendency of the Judiciary
to occupy political spaces due to the inactivity of the Executive and the
Legislative is also reflected here, having the consequence of transferring to
the Judiciary the decisions regarding the implementation of environmental
policies, especially in what regards permitting of pollutant activities.

The article starts with a short discussion over the role of the
principles in the Brazilian law, calling the attention to the PP and its concrete
application. It starts from the assumption that there is a contradiction
between principle and innovation, as principles, in general, express
consolidated legal traditions and not novelties. On the other hand, as seen
later, invoking the PP is based on an increasing social state of mind that is
mainly influenced by the so called ecological crisis that almost identifies
the current times as the antechamber of apocalypse. It is probably more
suitable to resort to prudence — an Aristotelian concept — to decide issues
that involve risks produced by interventions to the environment that have
registered histories made by technologies and methods that are already
known and whose past experience indicates options to be chosen.

Then, it is time to go to the examination of the meaning of PP in
international law — in which the legal status is not the one of legal principle
(mandatory, explicit), but simply the one of “precautionary approach”
or “mesures de précaution”. As to be analyzed, a mistaken translation of
the Declaration of Rio is attributing a level of positivity to the PP in the
Brazilian law that has no equivalence at the international level.

Finally, it was possible to see that the STF has been trying to set
forth an operational criterion for the application of the PP, having progressed
in its conception that, in the first decision mentioned in the article, it was
still strongly influenced by the ecologic Zeitgeist. The article is closed with
the conclusion that the decisions issued by the STF should serve as a guide
to Brazilian courts — including the Superior Court of Justice — that should
restrict the application of the PP to the cases that actually involve scientific
uncertainty.

1 THE PRINCIPLES IN THE BRAZILIAN LAW: THE
PRECAUTIONARY PRINCIPLE

The law that introduces the standards in the Brazilian Law!
establishes in article 4 that before the legislative omission, the judge has to

1 Decree-law n. 4.657, dated September 4, 1942.
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decide according to “the analogy, the customs and the general principles
of law.” The new code of civil procedures?, although failing to expressly
mention the general principles of law, establishes in article 140 that “the
judge is not excused to decide under the statement of gap or obscurity of the
legal order”, an evidence that the principles are an integrating part of the
legal order. Thus, the general principles of law are the last resource to be
used by the enforcer of the law in order to solve a concrete case. It has been
recognized that the legal principles have always played an important role
in the legal order that is to add coherence, unity and harmony to the system,
serving as a guide to the interpreter. It is acknowledged that, contemporarily,
constitutionalism and the new hermeneutics have recognized their full
normativeness, equivalent to the legal standard (PADILHA. 2010, p. 238)
as admitted in the legal environmental doctrine.

However, even in the environmental doctrine, there are some who
currently identify an hypertrophy of principles in the “environmental field”
such as SARLET and FENSTERSEIFER (2014, p. 18), who say that the
subject inspires care because, as seen in other “sensitive fields”, there are
excessive “fundamentalist profiles”, which causes “a dose of voluntarism
that tries to legitimate by means of generic invocation -, and, sometimes,
even pamphleteering — of the discourse of principles”. What is understood
by a pamphletary use of the principles the search for solutions for concrete
cases so as to invalidate the economic activity or deny efficiency to
administrative acts issued by environmental agencies. One may say that
principism is the childhood illness of environmental law once it always
looks for the most radical position as if it was, for itself, a synonym of
more legitimacy and legality or even more efficiency for environmental
protection.

PPisnotimmune to a “generic invocation” and even “pamphletary”
that also reflects on legal decisions. On the contrary, a set of circumstances
to be examined ahead tends to change the PP into a scarecrow taking care
of future generations’ green gardens” (STJ, AgRg no REsp 1356449 / TO)
and trying to avoid “catastrophes”, avoiding its rational use as an instrument
of environmental policy and risk management. In fact, the Superior Court
of Justice, for example, understands that the existence of risk, regardless
its dimension, is enough for the application of the PP. In a recent decision,
the high Court decided that the defendant should demonstrate that his/her
activity would not generate risks for fishermen, not qualifying the amount

2 Law n. 13.105, dated March 16, 2015.
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of risk once, as known, there is no zero risk (STJ, AgRg no AREsp 183202
/ SP).

The PP has been greeted as an innovative legal principle that was
almost unknown by the 1990’s, when it got popular with the episode of
the “mad cow” (EWALD; GOLLIER; SADELER, 2008) in Europe with
application in public health issues. Contemporarily, the PP is invoked in the
most different issues that go from climate changes, consumer protection,
public health, terrorist attacks and many others. The reach of the principle
is so comprehensive that it has even been called “disturbing” (BRONNER;
GEHIN, 2010).

The immeasurable expansion of the precautionary principle’ and
its conceptual indetermination are elements that disrupt the legal order,
that is, exactly the opposite of what is expected from a legal principle.
It is disruptive because its application is randomized and, thus, it is an
instrument that cannot be used for decision making when the administrator
faces a situation of scientific uncertainty, but to the contrary —as its Brazilian
practice demonstrates -, it changed into a mechanism of administrative
palsy and an obstacle for the development of scientific knowledge.

An example of that randomness can be easily identified in a
decision that favored the application of the precautionary principle, granting
advance protection to avoid that a “standard having the possibility to be
declared unconstitutional” has a validity and may be used as an instrument
ofauthorization for irregular constructions (TJ-DF, AGI: 20150020141034).
How can the precautionary principle be used to avoid the validity (?) of a
standard “with the possibility to be declared unconstitutional”?

The fear — justifiable or not — has become one of the most
influential components of the modern social life, with visible effects
of a fact that creates a right (SUNSTEIN, 2005). The amplification by
the media of tragedies, crimes, social and economic difficulties has the
average citizen think he/she is in a worst world than the “golden days
of the past”, an “intolerable world” (DUMONT, 1988). From that, an
essentially regressive culture broth is created in constant friction with
technological and scientific innovations that, in the specific case of Brazil,

3 The Superior Court of Justice’s website registers 1394 entries for the “precautionary principle” ac-
cording to a search on 26/Aug/2016. Available on: <http://www.stj.jus.br/SCON/pesquisar.jsp?acao=p
esquisar&novaConsulta=true&i=1&data=&livre=principio+da+precau’%E7%E30&opAjuda=SIM &ti
po_visualizacao=null&thesaurus=null&p=true&operador=e&processo=&livreMinistro=&relator=&d
ata_inicial=&data_final=&tipo_data=DTDE&livreOrgaoJulgador=&orgao=&ementa=&ref=&siglaju
d=&numero_leg=&tipol=&numero_artl=&tipo2=&numero_art2=&tipo3=&numero_art3=&nota=&
b=ACOR&b=SUMU&b=DTXT&b=INFJ&todas=todas>.
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have generated real perplexities. It is important to remember that the PP
is the “last refuge” of the “anti-capitalist fight”. Think, for example, of
the case of the necessary infrastructure works — known technologies and,
thus, no “scientific uncertainties”. Issues regarding non-compliance with
standards — lack of environmental studies — are solved based on the PP,
leading to its vulgarization, such as the case of a decision made by the
Federal Regional Court of the 1st Region that maintained the suspension
of an environmental permit that had been granted for port works in the
Amazon once the port was a “visible drain of transgenic soybeans in the
Amazon region, thus exposed to irresponsible deforestation and to the
disguised alien colonization” (TRF1, AC 1626120004013902). It is worth
mentioning that the major issue discussed in the judicial measure was the
requirement or not of a preliminary study of environmental impact for the
activity, that is, the issue regarded non-compliance with the standards and
not some scientific uncertainty and the issue of national sovereignty was
not even addressed.

2 PRUDENCE

What is now called precaution used to be called prudence
(phronesis) by Aristotle and its content is mainly practical, although it
is not restricted to that (AUBENQUE, 2008). The Aristotelian ethics,
as it is known, is based on the principle of human responsibility and on
the free resolution from concrete experiences so that they can serve as a
guide for possible future results from this or that behavior to be brought
forward. Thus, prudence is a forecast of future results, indicating actions or
omissions to avoid them, those future results are “predictable” as the result
of similar past actions is known. The ethics of prudence is formed through
repetition, socialization and habit. Therefore, there is a contradiction
between prudence and innovation (VERGNIERES, 2008). The first one is a
form of conservation, of security. Thus, precaution is mainly a conservative
attitude.

Prudence, as Solange Vergnieres says, is only “infallible” when
it deals with something that is “rationally forecastable” (VERGNIERES,
2008). When there is no predictability, we enter the fields of speculation
and randomness. As the author says, the “Aristotelian ethics is not founded
on rupture, but on continuity.” (VERGNIERES, 2008, p. 135). In the
legal field, jurisprudence is the repetition of decisions in a certain sense,
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corresponding to the Pretorian understanding of a subject. It is, therefore,
the consolidation of past understandings. The resource to the study of
jurisprudence allows for the anticipation of “predictable” outcomes of
the future legal action. Jurisprudents were the ones that dictated the laws
at the light of experience. The change from prudence to precaution does
not change its mainly conservative characteristics, even if in “updated”
clothes. Prudence imposes a cautious behavior regarding novelties,
suspicion regarding innovation. For that reason, it is mainly conservative
and it tends to look at the future with the eyes of the past. One of the main
difficulties handling scientific uncertainty (border areas of knowledge) is
the absence of previous experience that only accumulates by action and
repetition. No scientific certainty is acquired through palsy. It is extremely
wrong to identify a suitable application of the PP with inaction.

3 THE PRECAUTIONARY PRINCIPLE IN INTERNATIONAL
LAW

It was in the 1970’s that the German Law established the need
for the previous assessment of the consequences over the environment of
the different projects and undertakings in progress or to be implemented.
The conception was incorporated into the law project for the protection of
the quality of the air that was finally approved in 1974 and that established
controls for a series of potentially harmful activities such as noises,
vibrations and many other related to the quality of the air.

In its original formulation, the principle set forth that precaution
was to develop processes in all sectors of the economy to significantly
reduce negative environmental loads, mainly the ones originated from
hazardous substances. Other formulations of the PP were built and, in no
time, the Vorsorgeprinzip expanded to International Law and to several
internal laws, including the Brazilian one.

The Conference of the United Nations on Environment and
Development (Rio 92) and other international documents such as, for
example, the Protocol of Cartagena and the Convention of Stockholm on
Persistent Organic Pollutants included precaution among their concerns.
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Prior to the Declaration of Rio, the Charter of Nature, approved
by the General Assembly of the United Nations established a set of measures
to be adopted in order to avoid irreversible damages to the environment, as
defined in paragraph 11“. Principle 15 of the Declaration of Rio talks about
precautionary measures in the French version (mesures de précaution)
or precautionary approach in the English version. The official Brazilian
translation of that document changed the precautionary measures or the
precautionary approach into the precautionary principle.

So as to protect the environment, the precautionary principle has to be fully
followed by the States, according to their capacities. Whenever there is a threat of
serious or irreversible damages, the lack of absolute scientific certainty shall not be
used as a reason to delay efficient and economically feasible measures to prevent

environmental degradation.

It is important to say that the Declaration of Rio is not a legal
document with mandatory power. It is a political statement. Thus,
the “principles” set forth by it are not binding from the stand point of
International Law. As it is known, legal principles are ideas — power that
structure a legal system, regardless the fact that it is written or not, and as
such, they are mandatory once they were given positivity, which fails to
happen to measures or approaches.

See below the difference between the official texts in Portuguese,
English and French of principle 15 of the Declaration of Rio.

4 Activities which might have an impact on nature shall be controlled, and the best available technolo-
gies that minimize significant risks to nature or other adverse effects shall be used; in particular: (a)
Activities which are likely to cause irreversible damage to nature shall be avoided; (b) Activities
which are likely to pose a significant risk to nature shall be preceded by an exhaustive examination;
their proponents shall demonstrate that expected benefits outweigh potential damage to nature, and
where potential adverse effects are not fully understood, the activities should not proceed; (¢) Activi-
ties which may disturb nature shall be preceded by assessment of their consequences, and environmen-
tal impact studies of development projects shall be conducted sufficiently in advance, and if they are
to be undertaken, such activities shall be planned and carried out so as to minimize potential adverse
effects; (d) Agriculture, grazing, forestry and fisheries practices shall be adapted to the natural charac-
teristics and constraints of given areas; (e) Areas degraded by human activities shall be rehabilitated
for purposes in accord with their natural potential and compatible with the

well-being of affected populations.
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Declaration of Rio

Portuguese

English

French

Principio 15

Com o fim de prote-
ger o meio ambiente,
o principio da pre-
caucdo devera ser am-
plamente observado pe-
los Estados, de acordo
com suas capacidades.
Quando houver ameaga
de danos graves ou ir-
reversiveis, a auséncia
de certeza cientifica
absoluta ndo sera uti-
lizada como razdo para
o adiamento de medi-
das  economicamente
viaveis para prevenir a
degradacao ambiental.

Principle 15

In order to protect the en-
vironment, the precau-
tionary approach shall
be widely applied by
States according to their
capabilities. Where there
are threats of serious or
irreversible damage, lack
of full scientific certainty
shall not be used as a
reason for postponing
cost-effective measures
to prevent environmental
degradation.

Principe 15
Pour protéger
I’environnement, des
mesures de précaution
doivent étre largement ap-
pliquées par les Etats selon
leurs capacités. En cas de
risque de dommages graves
ou irréversibles, 1’absence
de certitude

absolue ne doit pas servir

scientifique

de prétexte pour remettre
a plus tard I’adoption de
mesures effectives visant a
prévenir la dégradation de
I’environnement.
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The same standard for translation was adopted for international
conventions, changing approaches and precautionary measures into

principles.

Convention on Persistent Organic Pollutants — POPS

Declaragdo do Rio so-
bre Meio Ambiente e
Desenvolvimento, 0
objetivo da presente
Convencao € proteger a

Portuguese English French
Artigol® Article 1 Article premier
Objetivo Objective Objectif
Tendo  presente o | Mindful of the precau- | Compte tenu de I’approche
Principio da pre-|tionary approach as|de précaution énoncée dans
caucio consagrado | set forth in Principle 15 | le principe 15 de la Déclara-
no Principio 15 da|of the Rio Declaration | tion de Rio sur I’environne-

on Environment and
Development, the ob-
jective of this Conven-
tion is to protect human

health and the environ-

ment et le développement,
I’objectif de la présente
Convention est de protéger
la santé humaine et 1’envi-
des

ronnement polluants

satide humana e o meio | ment from persistent or- | organiques persistants.

ambiente dos poluentes | ganic pollutants.

organicos persistentes

From the analysis of principle 15 of the Declaration of Rio, one
can notice that precaution: (i) is defined by the international order but, on
the contrary, has to materialize in the internal order of each State according
to their capacities. Thus, its application should consider the set of available
resources in each one of the States for environmental protection, thinking
of local peculiarities; (ii) the doubt about the harmful nature of a substance
should not be interpreted as if there was no risk. However, risks have to
be identified based on scientific information, with suitable protocols. The
simple doubt — with no consistent base elements — should not be used as a
basis for the paralyzation of activities without the necessary justifications.
Doubt is an essential element for the progress of science.
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All scientific knowledge is subject to doubt; (iii) it does not apply
to the threat of any kind of damage, but only the severe and irreversible
ones and (iv) it does not define the paralyzation of all and any activity but,
on the contrary, it imposes taking care and monitoring measures even for
scientific knowledge to advance and doubt is clarified.

It is important to highlight that the so called precautionary
principle is not recognized by the International Court of Justice as
mandatory for all States once it is abstract (CAMERON, 1994, p. 256).
One can also notice that in the internal law, the precautionary principle is
gradually being introduced by means of several federal, state and municipal
laws that expressly invoke it. At the federal level, the National Biodiversity
Policy, the Biosafety Law, the National Policy on Climate Changes and the
National Policy on Solid Waste can be listed as examples.

And now, it is important to highlight that the Portal of
Biodiversity® fails to present guidelines for the application of the PP and
either does the site of the National Technical Commission of Biosafety. In
what regards the National Policy of Solid Waste and the National Policy on
Climate Changes, guidelines regarding the application of the precautionary
measures are also not known. The lack of operational guidelines for the
application of the PP changes it from a risk management instrument into a
simple risk.

What gets closer from a guideline is an unclear and poor definition
of the PP in the site of the Ministry of Environment®.

4 PRECAUTIONARY PRINCIPLE AND FUTURE

One of the most precious elements of environmental law and
environmental policies is the so called intergenerational ethics, which is
present in the caput of article 225 of the Federal Constitution. The current
economic activities are often identified as causing disturbance to the future

5 Available at: <https://portaldabiodiversidade.icmbio.gov.br/portal/>. Access on: May 11, 2016.

6 “The precautionary principle was formulated by the Greek and it means to be careful and aware.
Precaution is related to the respectful and functional association between men and nature. These are
anticipating actions to protect the health of people and ecosystems. Precaution is one of the principles
that guide human activities and it incorporates part of other concepts such as justice, equity, respect,
common sense and prevention. In the modern era, the Precautionary Principle was firstly developed
and consolidated in Germany in the 70’s and it was known as Vorsorge Prinzip. About 20 years later,
the Precautionary Principle was set forth in all European countries. Although it was initially the an-
swer to industrial pollution that caused acid rain and dermatitis, among other problems, the principle
referred to is being applied in all sectors of the economy that can, somehow, result in adverse effects to
human health and to the environment.” — Available at: <http://www.mma.gov.br/legislacao/item/7512-
princ%C3%ADpio-da-precau%C3%A7%C3%A30>. Access on: May 14, 2016.
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and, due to that, with a chance to harm future generations. It is particularly
relevant to remember the point of view of Ingo Wolfgang Sarlet and Tiago
Fensterseifer that human dignity is the basis of the present society as well
as of the future, signaling duties and responsibilities of fellows concerning
the future, notwithstanding the heavy environmental legacy left to current
generations by the past ones (SARLET; FENSTERSEIFER, 2013, p. 52):

The concern with the future — save resources today so that they
are available tomorrow — is an issue that is subject to several objective
variables. The objective is to act in the present with the eyes turned to the
future. However, it is necessary to define the future we are talking about:
one, two, ten generations? Remember Giannetti (GIANNETTI, 2005, p.
149) when he says that inter temporal choices are a double track lane: one
saves to use in the future or brings consumption forward and losses in
the future. Present choices define the future as well as the future, to some
extent, reflects the choices made in the present.

Saving environmental resources today to use them in the future,
that is, partly bequeath them to the future generations, similarly to any
kind of savings, implies in the existence of a surplus regarding those
resources that may be reserved. However, it is important to notice that
certain countries and communities simply lack resources to be saved for
future use because they need them in the present. In Kenya, for example,
wood and vegetal coal represent the most important source of energy for
the population, also serving for the creation of formal and informal jobs,
generating a high level of deforestation (UNEP NEWS CENTRE, 2012).
Thus, it is an owing position. Notice deforestation, in the case referred to,
is based on extreme poverty and not on wealth. It seems reasonable that the
improvement of the levels of income and standards of living of extremely
poor populations is one of the relevant issues to quit the owing position and
start accumulating resources for the days to come.

How much to save for the future also depends on the conception of
the future itself based on objective data or based on more or less optimistic
assumptions. The fair point regarding the concern about tomorrow is not
easy to get to once it depends on the present situation. Too much concern
can, in thesis, be as harmful as negligence since “the fear of abandonment
and an excessive concern about tomorrow and after tomorrow may suffocate
life and empty it from meaning” (GIANNETTI, 2005, p 182).

The population’s ageing process has generated an externality
that is seldom noticed, which is a greater concern with the future and the
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increase of the fear regarding what is yet to come. That is a natural tendency
of conservatism that increases with age due to economic imbalances,
environmental imbalances, conservatism that, from the social point of
view, tends to increase in more steady societies that enjoy better economic
resources.

As already seen above, prudence starts from experience and,
hence, the assessment of a risk comes from the exam of similar situations
that happened before. However, when it comes to new technology, there is
no background of precedents that are able to indicate possible future results.
How to deal with that issue? One can certainly not start from the assumption
that human interventions over the environment are essentially negative,
reason why they have to be avoided at any price. Predicting the future is not
an easy task and it not always produces good results. Celebrating the 46th
anniversary of the Earth Day, Hannah Waters (WATERS, 2016) informs
that many scientists forecasted a dark future, with a lot of pollution and
destruction, mass extinction, the depletion of and other mineral reserves.
That would be the scenario in the year of 2000 and that, fortunately, has
not taken place.

In what regards unrealized forecasts, it is possible to notice that
they expanded and, in the Brazilian case, they have been serving as a base
for legal decisions. In fact, the Superior Court of Justice has been deciding
cases using as an argument “abuses” towards nature together with the
“greed of the consumerist society” that brought “close the remote threat”
of natural resource depletion, even falling back on James Lovelock, “the
formulator of the Gaia hypothesis” and Mikhail Gorbatchev, who “stated
that the society would have thirty years to change its consumption habits”
under the penalty that the Earth kept existing with no human presence (STJ,
AgRg no AResp 476067/SP). The Court was moved with no criticism by
incorrect data that it could easily have checked.

As Hannah Waters remembers (WATERS, 2016): “The truth is
more complicated”. The exact measure of the decision to be taken in what
regards possible future damages is a complex subject that cannot be solved
by using the force.

4.1 Negative definition

According to Karl Popper, “we live in a time when, again,
irrationalism became fashionable” (POPPER, 2008, p. 13). One of
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the points in which the irrationalist “fashion” outstands the most is the
environmental issue and, in it, the application of the PP. The level of
indetermination and controversy regarding an operational definition of the
PP is such that, interestingly, it is simpler to define it negatively, that is, what
cannot be understood as PP. That, for example, was the criterion adopted
by the United Nations Educational, Scientific and Cultural Organization
(UNESCO) that carried out a detailed study on the subject in which it warns
that, in order to avoid confusion on the subject of the PP, it is convenient
to think about what the PP is not. When presenting some negative cases
of the PP, it starts by saying that it is not based on “zero risk”. However,
it aims at reaching the lowest levels of acceptable risks possible. The PP
is also not a demonstration of emotion or anxiety but, on the contrary, a
rule for “rational decision” based on ethics and that tries to use the best
scientific practices and complex processes for a “wiser” decision making.
Though, once it is not an algorithm, it is not able to guarantee coherence
and consistency among all the cases. Similarly to judicial litigations, each
case has its own solution according to the facts and circumstances and the
decision maker him/herself, and it is not possible to discard the “judgment
element” (UNESCO, 2005), that is, some kind of discretion.

Thus, precaution cannot be a general, open and indefinite clause.
First of all, it is a methodology to be used to manage risks inherent to
activities using environmental resources, trying to reduce them to standards
that are socially acceptable. Though, it seems quite clear that it is necessary
to previously define what is to be prevented and what is the risk to be
avoided. Nevertheless, that can only be done in face of the analysis of
the different alternatives which appear for the implementation or not of a
certain project or activity. Part of the legal doctrine, as is the example of
Rodrigues (RODRIGUES, 2002, p. 150), atributes to the PP the function
of avoiding the minimum risks, as if it was possible or rational to have
activities with a zero risk. That is why it is essential to have guidelines to
be applied to concrete cases. However, there is strong resistance from the
specialized doctrine that tends to consider “minimum risks” the ones to be
avoided, that is, exactly the opposite of what an appropriate application of
the PP would recommend.

It is worth registering the fact that, leaving aside merely
theoretical risks and carrying out the analysis of the risk concretely
considered, the visions and conceptions of risk not always match once
they are subordinated to the harm to be avoided. It is the case of the DDT
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pesticide and fighting malaria: researches demonstrated that malaria had
reappeared in the locations in the Amazon that had abandoned the use of
DDT as part of the strategy to face the vectors. However, the same failed
to happen, for example, in Venezuela and Ecuador, countries that did not
interrupt the use of DDT. There is relevant controversy on the effects
of DDT on the human health once the technical standards are followed,
especially for application. On the other hand, in many poor countries, the
use of organichlorides is still the most economic and efficient way to fight
the vectors and there is no substitute that is simultaneously efficient and at
a reasonable price (DAMATO; TORRES; P.M.; MALM, 2002).

The World Health Organization itself admits the use DDT as a
valid instrument to fight vectors. In accord with the position adopted by
the World Health Organization, decision SC 6/1 is worth registering: DDT
adopted by the Conference of the Parties of the Convention of Stockholm
(WHO, 2013) that recognized in its sixth meeting the “continued need” for
DDTto control vectors while there are no economically and environmentally
feasible alternatives to replace the product. Consequently, it is useless to
talk about precaution without defining the risks to be avoided.

5 THE PRECAUTIONARY PRINCIPLE IN THE FEDERAL
SUPREME COURT

In face of the absence of administrative guidelines for the
application of the PP, the Judiciary Branch has occupied the political
spaces related to the subject and it has established a judicial concept of the
PP, which is not always able to serve as a guide for broader environmental
policies since the Judiciary decides on a case law basis without the group
view that is suitable for the application of public policies. Thus, the
Administration that, in theory, should play the main role in that subject,
is relegated to the background in a subordinate role. The summit of the
Brazilian Judiciary, the Federal Supreme Court, has been deciding several
cases based on the PP and, as a rule, its decisions are more according to
more accurate conceptions on the real meaning of the PP than the ones
issued by lower courts, including the Superior Court of Justice. Some
relevant decisions were chosen to demonstrate the thesis: (i) Direct
Unconstitutionality Lawsuit - ADI 3.510/DF in which the biosafety law
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was questioned; (ii) Claim of Non Compliance with Fundamental Precept
101/DF in which the debate was on the restriction to import used tires and
(iii) Direct Unconstitutionality Lawsuit 5447/DF.

5.1 Direct Unconstitutionality Lawsuit 3.510/DF

The first measure of abstract control of constitutionality that dealt
with the PP was the ADI proposed by the Attorney General contesting the
constitutionality of the use of stem cells in scientific research authorized
by Law n. 11.105, dated March 24, 2005. The PP was deeply discussed
in the ADI, especially in what regards its application in terms of public
health. The vote of the Rapporteur, Minister Ayres Britto, assumes that
the PP is a widely present principle when dealing with the “preservation
of life at a broader scale”. Minister Ayres de Brito understands that the
PP is not explicit in the Brazilian Constitution, although it is sheltered
by articles 196 and 225 of the Fundamental Law of the Republic.
According to the vote, the precautionary principle was made clear, in a
“pioneer” way, in the Conference Rio 92 and expanded in Wingspread, in
a famous meeting promoted by the Johnson Foundation in 1998, which
counted on the “participation of scientists, legal experts, legislators and
environmentalists”. The final declaration uttered in Wingspread states
that, when an activity threats the environment or human health, prevention
measures have to be taken even when it is not possible to scientifically set
forth a cause and effect relationship. Notice that the Court has not used the
concept of scientific uncertainty, but it simply disregarded the existence of
any scientifically verifiable relation.

The analysis of the decision demonstrates that the PP was created
regardless the existence of scientific certainties or uncertainties and it is
integrated by: (i) precaution regarding any scientific knowledge, (ii)
exploration of alternatives for potentially harmful actions, including the
non-realization of the action, (iii) inversion of the burden of proof for the
entrepreneur and taking it from the current or potential victims, (iv) use of
the democratic process of decision with a highlight on the subjective right
to informed consent.

Surprisingly, the PP, which is evidently anticipating, is treated
as an instrument to be used for damage reconstitution. However, at that
point, it is important to go beyond the “old perspective and reconstitution
of possible losses” once the PP would also shelter measures that would be
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able to legislate, forbid and punish certain behaviors according to the vote
of the reporting judge.

The Rapporteur understood that it is not a matter of requiring
total abstention from actions that may involve risks once that would cause
the “palsy of scientific and technological development”. It is necessary,
according to the decision, to set forth mechanisms that are able to insure
participation in decision making processes so that risks are socially
accepted. Thus, the decision is widely contradictory and it ends up by
reducing the PP to a simple instrument of popular participation in decision
making that is in a sui generis position in what regards the subject.

Furthermore, the vote of Minister Ayres de Britto expressly
recognizes the influence of a document created in a meeting held by a
Non-Governmental Organization (Johnson Foundation), which issued a
Declaration on the Precautionary Principle from the assumption that (i) legal
environment protection standards in force fail to protect the environment
and human health in an appropriate way, (ii) in face of the gravity of
the threat against the environment and human health, new principles are
necessary, (iii) better attention shall be given even if one recognizes that
the human activity may imply risk (JOHNSON FOUNDATION, 1998).

It is important to highlight that the vote of Minister Ayres
de Britto attributes normative power to the meeting held at Johnson
Foundation that issued a Declaration entered into by a very small number
of people (31 people to be more precise) who signed it individually and, as
a consequence, there is no possibility to expand principles established in
International Declarations entered into by over 100 Heads of State, as was
the case of the Declaration of Rio that, as already seen in its original French
and English versions, not even considered precaution as a principle. It is
important to notice that the parameters adopted by the vote of the Minister
were the same parameters in the Declaration of Wingspread — compare the
texts. As seen, what was decided at the ADI is very close to the decisions in
the lower courts presented, as well as the decisions issued by the Superior
Court of Justice regarding the PP. It is not necessary to stress the strong
influence of visions coming from non-governmental organizations and
little thought over the PP as an instrument of risk management.
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5.2 Claim of Non Compliance with Fundamental Precept n. 101/DF

In this case, the subject regarded the prohibition to import
used tires to be reused in Brazil. The Claim of Non Compliance with
Fundamental Precept (ADPF) was brought by the President of the Republic
based on articles 102, § 1 and 103 of the Constitution of the Republic and
on article 2, item I of Law n. 9.882/1999. At that time, there was a large
number of conflicting judicial decisions on the subject and, according to
the plaintiff, they violated article 225 of the Constitution of the Republic.
In fact, the judicial decisions mentioned in the ADPF contradicted Decrees
issued by the Department of Operations of Foreign Trade — Decex and by
Secretary of Foreign Trade — Secex, Resolutions of the National Council
of Environment — Conama and Federal Decrees that expressly prohibited
importing used consumption goods, special reference to used tires, object
of'this Claim. The decision issued by the Federal Supreme Court considered
(i) the existence of a litigation with the European Union at the level of the
World Trade Organization, (ii) the increase of the world fleet of vehicles
together with the increase of new tires and the need of replacement due
to the use, (iii) the need for ecologically suitable destination, (iv) the
impossibility to totally eliminate the harmful effects of the destination
of used tires, with damages to the environment. The court also invoked
the constitutional principles (i) of sustainable development, and (ii) of the
equity and intergenerational responsibility. It also remembered compliance
with the precautionary principle— “constitutionally accepted” — that should
be harmonized with the other principles related to the social and economic
order.

The Federal Supreme Court made use of the right to health by
saying that de deposit of tires outdoors, “inexorable with the lack of use
of useless tires”, receiving incentive from the import, is a vector for the
spread of diseases. The state action — prohibition to import — would, thus,
be legitimated by its reasonableness and it is a “preventive, prudent and
cautious” measure substantiated in a public policy that is able to fight the
causes of the increase of severe and/or contagious diseases.

As we can conclude, the Federal Supreme Court did not base its
arguments on the existence of the PP, which is the scientific uncertainty.
When the PP was mentioned in the decision, as one can see in the vote
of Minister Carmem Lucia, one cannot notice a relationship between the
concrete case and the scientific uncertainty. However, it is clear that the
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STF considered that the Declaration of Rio aims at, in what regards the PP,
“privileging acts of damage risk anticipation prior to acts of repairing” under
the argument that, on the environmental subject, “the repair is not always
possible or feasible”. “It is important to say that, in the concrete case, the
STF established a fundamental guideline so that the concept of scientific
uncertainty is limited: it has to be built on ‘reasonable arguments’”.

Thus, the mere opinion of disagreement, the point of view to the
contrary is not a legally relevant scientific uncertainty. Scientific uncertainty
has to be understood as the existing doubts regarding knowledge in “the
state of the art” of the issue and duly recognized by a significant portion of
the scientific community.

In the understanding of the Supreme Court, as decided in ADPF
n. 101/DF, the PP is directly linked to (i) the need to move danger away
and create safe procedures for the guarantee of future generations and “it is
not necessary to prove the current and imminent risk of damages that may
take place through an activity so that the adoption of precaution measures
is imposed”. Finally, the Court declared that “an economic crisis cannot
be solved through the creation of another crisis which harms the health of
people and the environment”, that is, a pondering element was established
to put health and human life in a prominent position.

Unfortunately, the STF failed to set a guideline for the acceptable
risk to be measured and separated from the inacceptable one. Emphasis is
given to the issue, once the so called zero risk is not compatible with the
PP.

5.3 Direct Unconstitutionality Lawsuit 5447/DF

ADI n® 5.447/DF, still pending judgment and in which there is
only the preliminary injunction granted by Minister Roberto Barroso, is the
one that better treated the important issue of the scientific uncertainty and
starting from what had previously been set by ADI 3510/DF. The object
of the ADI is the declaration of unconstitutionality of Legislative Decree
n. 293/2015, which suspended the effects of Interministerial Ordinance
n. 192/2015 under the justification that the Executive Branch exceeds its
regulatory power.

The ADI stated that art. 3, IV of Law 11.959/2009 sets forth the
competence of the Executive to define, on a case law, the prevent periods
according to the level of vulnerability of the species and the exploration

82 Veredas do Direito, Belo Horizonte, - v.13 - n.27 - p.63-88 - Setembro/Dezembro de 2016



Paulo de Bessa Antunes

of fishing. Thus, based on that competence and with an eye on the “need
for review”, Interministerial Ordinance n. 192/2015 suspended the prevent
period. According to the report issued by Minister Barroso, the Government
claimed that such suspension would be justified once (i) available
information on some species is precarious and it is not enough evidence of
the current need for protection, (ii) the maintenance of the prevent periods
suspended by the ordinance would require the payment of the “prevent
insurance”, which is estimated at about R$ 1,615,119,288.09 (one billion,
six hundred and fifteen million, one hundred and nineteen Thousand, two
hundred and eighty-eight reais and nine cents) plus operational cost of RS
3,000,000.00 (three million) for the a implementation of the benefit by the
National Institute of Social Security - INSS, due to the need of displacing
employees to remote locations, (iii) there is evidence of fraud regarding
the payment of the prevent insurance due to the disproportionate increase
of the number of beneficiaries, (iv) the legislative decree under discussion,
under the pretext of suspending an act of the Executive, which would
have exceeded its regulatory power, violated the constitutional principle
of the separation of powers once the Executive has the exclusive power,
granted by a legal provision, to judge the opportunity and convenience
in what regards the definition of the prevent period and, consequently, its
suspension.

The Federal Supreme Court understood, in that case, that the
PP was disregarded, which entailed risks to a balanced environment, the
Brazilian fauna, to the population’s food safety and to the preservation
of vulnerable groups dedicated to artisanal fishing. The reason given for
the issue of the Interministerial Ordinance was the existence of a huge
fraud connected to the payment of the prevent insurance, which forced the
suspension of the measure to protect the fauna due to the economic losses
imposed to the Public Treasury. According to the Court, the Executive failed
to base the Interministerial Ordinance on “minimum objective evidence that
indicate the vraisemblance of fraud in a proportion that justifies extreme
measures.” Thus, it is clear that, in line with what had been decided by ADI
3540/DF, it is necessary to submit “reasonable” scientific arguments and
not only simple inconsistent claims, a scientific uncertainty.

The preliminary injunction was granted due to the “violation
of the constitutional principle of precaution, based on the following
reasons: (1) the initial petition failed to point out objective data — technical-
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environmental —that would not demonstrate the need to maintain the prevent
periods that had been suspended, merely saying that the level of knowledge
about fishing resources is “irrelevant for most species in Brazil”, (ii) that
the suspension of the prevent was important for the review of applicable
standards, (iii) lack of enough evidence that suspended prevent periods
were necessary for the preservation of species involved. The arguments of
the government is, at all lights, the application of the PP a I'envers.

Minister Barroso refuted the arguments of the Government,
emphasizing that “the suspension of prevent periods was based on mere
suspicion or possibility that, in some of those cases, the interruption of
fishing would not be necessary anymore. “That is, in doubt, before the
scientific uncertainty, the protection measure was suspended regardless
any concrete confirmation regarding “its effective dismissal or regarding
the consequences on the volume of fishes in the different locations and on
the population’s food safety.”

Thus, the only legally possible conclusion was that in face of the
inconsistency of information concerning the need or not for the period of
prevent, the public authority should keep it while carrying out the necessary
studies to review the subject, if necessary.

FINAL CONSIDERATIONS

Before all the exposition in the present article, it was possible to
notice the lack of express legal or administrative guidelines that rule the
application of the precautionary principle as an instrument to manage risks
related to scientific uncertainty in Brazil. That situation randomizes the
application of the PP and even makes it “pamphleteering” once there is a
hypertrophy in the use of the principles in the Brazilian Law due to a very
unsafe and unpredictable regulatory environment.

The Public Administration allowed, through omission, the
Judiciary to take care of a typically administrative function that is the
definition of public policies, which, in that case, is risk management.
Courts of justice have acted in a completely random way in regards to the
application of the PP and not in line with the international interpretation
trend concerning the PP. That kind of interpretation finds support on
doctrinarian production that could be called principist, which tends to
trivialize the concept of precaution, confusing it with the one of inaction.
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The STF is building an evolutionary interpretation of the PP
that, starting from a concept that is not very different from the ones that
were criticized herein, progressed to establish an operational concept
of scientific uncertainty — fundamental for the application of the PP. A
tendency to use prudence based on previous experiences and not getting
impressed by mere claims of possible risks, differently from what happens
in other Courts of Justice, was noticeable in the jurisprudence of the STF.
That was also seen in the other decisions examined in this article. Thus, the
STF has been playing an important moderating role in the application of
the Precautionary Principle, emptying “pamphleteering” applications that
have many times characterized its application by the Judiciary, result of an
activism with no consistent scientific basis.

Finally, it is essential that the decisions issued by the majority
of the STF based on rationality and pondering are followed by the other
national courts since they are taken at a level where deliberations have erga
omnes effectiveness.
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ABSTRACT

The forced displacement of people, so frequent nowadays, can be analyzed
from different aspects, from its motivation to the responsibility that it gen-
erates. Changes to the environment through large development projects
promote the emergence of what is understood as the “displaced by devel-
opment”, a social cost that is undervalued comparing to the benefits of
the economic gains. In order to analyze the reasons for that displacement,
this paper aims at studying the principle of permanent sovereignty over
natural resources as an important principle of International Law and it also
aims at combining it to the evolution of the Right to Development, from
an economistic perspective to a humanistic rationality. Highlighting these
principles brings up the discussion of the legal status of those who become
vulnerable in face of the development process: the displaced ones. The pa-
per concludes that making their rights a core element can help putting into
practice the ethical precepts of the development process for it to be seen as
an opportunity for the expansion of human freedom.

Keywords: Displaced persons; Permanent Sovereignty over Natural Re-
sources; Development; Sustainable development; Responsibility.
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DESLOCADOS DO DESENVOLVIMENTO: ANALISE SOBRE AS IM-
PLICACOES DO PRINCIPIO DA SOBERANIA PERMANENTE SOBRE
OS RECURSOS NATURAIS

RESUMO

O deslocamento for¢ado de pessoas, tao frequente na atualidade, pode ser
analisado por diferentes vertentes, desde sua motivagdo a responsabilidade
que dele decorre. Alteragoes no meio ambiente por meio de grandes projetos
desenvolvimentistas promovem o aparecimento do que se compreende
por “deslocados do desenvolvimento”, um custo social pouco valorizado
diante dos beneficios advindos do ganho economico. Com o intuito de
analisar as justificativas desse deslocamento, o trabalho pretende o estudo
do principio da soberania permanente sobre os recursos naturais como um
importante principio do Direito Internacional, bem como visa conjugad-lo
a evolugdo do Direito ao Desenvolvimento, de uma faceta economicista
para uma racionalidade humanista. Evidenciar estes principios remete a
necessidade de discutir a situagao legal daqueles que se tornam vulneraveis
frente ao processo de desenvolvimento: os deslocados. Conclui-se que
colocar os seus direitos como centrais faz com que os preceitos éticos do
desenvolvimento consigam ser postos em prdtica e que a perspectiva do
processo seja vista como uma oportunidade para a expansdo de liberdades
humanas.

Palavras-chave: Deslocados; Soberania Permanente sobre os
Recursos Naturais; Desenvolvimento;, Desenvolvimento Sustentavel;
Responsabilidade.
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INTRODUCTION

The forced displacement of people takes place due to several
motivations. Factors that are considered “traditional” are the ones in
international conventions that form the basis of the International Refugee
Law: race, religion, nationality, social group or political opinions. However,
the study of forced migrations has opened to thoughts on “new categories”
of displaced people, the ones who are not yet legally recognized by the
international community, but who equally need some protection.

Changes to the environment through development projects bring
along some beneficial effects and some costs, among which the forced
human displacement becomes a social cost. “People displaced by the
development” would be the ones belonging to the category of people who
experience the consequences of a process that had its genesis in the 1950’s
and that lasts until the globalized present.

The analysis of displacement induced by the development
passes by theoretical and ethical assumptions that try to come up with the
justification for its occurrence. The process of development finds its bases
on principles that were devoted by the International Law in the context of
a post-colonial world: the principle of permanent sovereignty over natural
resources and the principle of the self-determination of people.

The study of those principles carries with it the challenge of
conjugating them right to development and the costs that development
entails for the interests of the present and the future generations to be
preserved. Thus, the study aims at understanding the legal situation of
those who represent the social cost of that process, the displaced people.

1 THE PRINCIPLE OF PERMANENT SOVEREIGNTY OVER
NATURAL RESOURCES AS A PRINCIPLE OF INTERNATIONAL
LAW

The international sovereignty over natural resources reflects, in
general terms, the right that was granted to States and people to freely
dispose of their natural resources. Such disposal ends up by reflecting on
the appropriation of those resources in order to economically explore them.!

1 Along the years, the debate on sovereignty over the resources has gotten wider and deeper. It enlarged
and also enlarged the reach of its application to natural wealth and to marine resources. It deepened,
considering the increase of the number of rights related to the resources, including the ones that regard
foreign investment. SCHRJVER, 2013.
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The author Nico Schrjver considers that International Law principle is one
of the most controversial ones in the present since its evolution after the
Second World War. In that period referred to, the decolonization process
was in evidence and, with it, the newly independent States tried to develop
new principles and rules of International Law in order to assert themselves
within the logic of the international relations and to promote their social
and economic development (SCHRJIVER, 1997, p. 01). Schrjver (1997, p.
08) points at the evolution of that principle:

The circle of subjects entitled to dispose of natural resources changed considerably
over the years. Initially, during the 1950s, the right to permanent sovereignty was
alternatively vested in “peoples and nations” and “underdeveloped countries” due
to the fact that permanent sovereignty had taken roots in both the promotion of the
economic development of “underdeveloped” countries and the self-determination of
peoples. As the decolonization process progressed, the emphasis on ‘peoples’ and the
connection with ‘self-determination’ diminished and gradually shifted to ‘developing
countries’, while during the 1970s ‘all States’ became the primary subjects of the

right to permanent sovereignty.

Thus, the principle of the permanent domain over natural
resources was introduced into the UN’s debates to support the desire of
the colonial people and the countries under development to obtain the
right to enjoy the benefits of resource exploration (SCHRJVER, 1997, p.
01). That precept would work as a legal shield against the violation of the
economic sovereignty of those States coming from property or contract
rights, constantly claimed by exploring countries and foreign companies.

Attached to the economic component, an argument that was
strongly present in the preparation of the principle was the right to the
self-determination of people®. Since the post-colonial period, the newly
independent States found in the principle of self-determination a reason for
its sovereignty to be respected and for their rights not to be outrageously
violated by subjugation to another State. The self-determination of the

2 Self-determination means that people have the right to decide their own fate in the international order.
Self-determination is a fundamental principle in international law, a consequence of consuetudinary
international law, but also recognized as a general principle of law and consecrated in several interna-
tional treaties. For example, self-determination is protected by the Charter of the United Nations and
by the International Covenant on Civil and Political Rights as a right of “all people”. The scope and
the objective of the principle of self-determination progressed significantly in the 20" century. In the
beginning of 1900, international support grew to fight for the right of all people to self-determination.
That led to successful separatist movements during and after the First and the Second World War and
launched the bases for decolonization in the 1960’s. LEGAL INFORMATION INSTITUTE.
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people starts to be considered by the UN, in resolution n. 1514 dated 1960,
a fundamental human right and disrespecting it represents an obstacle to
the promotion of cooperation and world peace. (UN, 2015)

Under those influences, the bases of the principle of permanent
sovereignty over natural resources started to be created. Although the
main pillars are seen as traditional principles of International Law such as
sovereignty ® and territorial jurisdiction, its origin is related to the Charter
of the United Nations (SCHRIJVER, 2013, p. 96). Even if the document
fails to explicitly mention the principle, there are some general references
to principles that connect to the bases of sovereignty over natural resources.
The principle of non-intervention in internal matters*, sovereign equality
between States®, the promotion of development, economic and social
progress, in addition to respect for human rights and fundamental liberties®,
all of them listed in the charter that created the United Nations, reflect the
theoretical context behind the insurgent principle.

Its consecration at the International Law level came with
the adoption of resolution 1803 by the UN’s General Assembly called
“permanent sovereignty over natural resources”. The document arises from

3 Sovereignty is an idea of authority embodied in limited territorial organizations we refer to as ‘states’
or ‘nations’ and expressed in their different relationships and activities both at the national and the
international level. In the beginning of the 21st century, there were almost two hundred of those organi-
zations around the world and each one of them is responsible for the territory under its jurisdiction and
the people living there. Sovereignty is at the center of the political arrangements and legal practices in
the modern world. The idea was originated in the controversies, religious and political wars in Europe
in the 16th and 17th centuries, and it has existed with no interruptions and spread all over the world
since that time, and it is still progressing. Sovereignty is a fundamental idea of politics and law that can
only be correctly understood as both an idea of supreme authority of the State and an idea of political
and legal independence of States geographically separated. Those two faces of State sovereignty are
not separate ideas. They represent different aspects of a general idea. Sovereignty is a constitutional
idea of the rights and obligations of governments and citizens or subjects in particular states. It is also
an international idea of several states regarding one another, each one occupying its own territory and
keeping external relations and relations with the others, including the peaceful and cooperation rela-
tions, as well as disagreeing relations and periodical wars. JACKSON, 2007. p. x.

4 Charter of the United Nations. Art. 2, paragraph 7. “Nothing contained in the present Charter shall
authorize the United Nations to intervene in matters which are essentially within the domestic jurisdic-
tion of any state or shall require the Members to submit such matters to settlement under the present
Charter; but this principle shall not prejudice the application of enforcement measures under Chapter
Vi,

5 Charter of the United Nations. Art. 2, paragraph 1. “The Organization is based on the principle of the
sovereign equality of all its Members”.

6 Charter of the United Nations. Art. 55. “With a view to the creation of conditions of stability and
well-being which are necessary for peaceful and friendly relations among nations based on respect
for the principle of equal rights and self-determination of peoples, the United Nations shall promote:
a. higher standards of living, full employment, and conditions of economic and social progress and
development; b. solutions of international economic, social, health, and related problems; and inter-
national cultural and educational cooperation; and c. universal respect for, and observance of, human
rights and fundamental freedoms for all without distinction as to race, sex, language, or religion.
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the effort of the General Assembly to promote the economic development
of underdeveloped countries and to connect to the right to the self-
determination of the people. The Assembly had previously requested to the
Commission of Human Rights the preparation of recommendations on the
international respect of the people for their self-determination, from which
arises the recommendation for the creation of a specific commission to
assess the right for the sovereignty of the people over their own resources.
In 1958, the “Commission of the United Nations regarding the Sovereignty
over Natural Resources” is created (KILANGI, 1962).

The work of that Commission, together with the efforts of the
Economic and Social Council, brought the previously mentioned resolution
to life and it acquires characteristics of a Declaration. The document is
adopted in 1962 by the UN’s General Assembly with 8 articles that state
that the right of peoples and nations to permanent sovereignty over their
natural resources “shall be exercised in the interest of their national
development and of the well-being of the people of the State concerned”
(UNITED NATIONS, 1962). That Declaration marks a stage of the
principle when the sovereignty over the resources is strictly connected to
the issue of self-determination of the people for their colonial and economic
independence.

With the progress of the decolonization process in the 1970’s,
the focus of the principle goes from the self-determination to the countries
under development, promoting the States to main subjects of the right to
permanent sovereignty over natural resources (SCHRJVER, 1997, p. 08).
The evolution of the principle over time brought not only the identification
of rights, but also of rights due to that sovereignty that States enjoyed.
The liabilities include respect for the right to development for all people,
especially when striving for the protection of those who can be affected by
the consequences of the economic exploitation of resources. Nico Schrjver
(2013, p. 96) says:

Thus, and under the influence of the right to self-determination and the right to
development, the focus of the principle of sovereignty over natural resources was
gradually transferred from a principle that was essentially based on rights to one
based on rights with a specific content.

The incorporation of those new values to the principle is going to be an important
object of this paper, especially in what regards the legal implications that permeate the

underlying liabilities to the right granted to the State to explore their own resources.
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2 THE RIGHT TO DEVELOPMENT AS AN ASSUMPTION OF
PERMANENT SOVEREIGNTY OVER NATURAL RESOURCES:
from economic growth to sustainable development

From the moment when the sovereign right to economically
explore resources is given to decolonized States, the right to development
is born as an assumption. However, to understand that right from its
different aspects, it is also necessary to understand the evolution of the
word development in its several phases and implications because, as
Altvater (1995, p. 22) says “development does not take place in a timeless
laboratory and regardless its location, but in a natural and social space and
in historical times”.

The modern idea of development comes together with the
rise of the United States as a super power in the period after the Second
World War, a moment in which the country considers the real need to take
up a position in the new configuration of the world economy. With the
inauguration of President Truman, “a new era would start for the world
— the era of development” (ESTEVA, 2000, p. 59). When considering
that the industrial e scientific progress of the US would be available for
the growth and progress of underdeveloped areas, the President gave to
development a different meaning that could refer to the North American
hegemony” (ESTEVA, 2000, p. 60), and “unveiled the desire of the West to
resume the economy after a devastating war” (SACHS, 2000, p. 118).

Development, within that period, refers, thus, to a colonizer power.
The industrial production mode becomes a necessary and unavoidable
target that, as a consequence, starts to subjugate underdeveloped countries
to suppliers of raw material for industrialization.” Thus, development is
tied to economic growth in its first aspect (especially from the 1950’s to
the 1970’s).

Economic growth, besides allowing for the increase of per capita
income in developed nations, was also considered as a solution for poverty?.

7 Especially during the Second World War, the Allied forces, and the US in particular, got aware of
their dependence of raw material abroad and of the vulnerability of their supply lines. Those concerns
were outlines in the Atlantic Charter dated 1941, in which the Allies defended the principle of equal
access of all States to the world’s raw material. The Allies stated that they would make an effort, “with
due respect for existing obligations, to promote the access to all States, large or small, winner or won,
in equal conditions, to the world’s trade and raw material necessary for economic prosperity”. SCHRI-
JVER, 2010. p. 37.

8 For Latin American dependent theoreticians, “‘underdeveloped” or “poor” countries were in that situa-
tion thanks past pillage of the colonization process and the continuous raping of capitalist exploration,
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The developmental thought considered that problems of underdevelopment
were concentrated in the Southern area of the globe and that solutions
would be found, mainly, in the Northern area (DALY, 2014). When taking
that into account, growth would not face limits to serve as a “solver” of
economic inequalities. The world was seen as an endless and inexhaustible
source of natural resources that would provide for development.

However, development has growth faces limits. Those barriers
have their theoretical bases change. Social inequality, environmental
degradation and the improvement of people’s quality of life became
a concern for the United Nations that was more active from the 1970’s
on. That is when the path for the first big conference on environment and
development is prepared and when the limits for growth, with Meadows’’
controversial book, are put at stake.

The year of 1972 marks the phase in which development and
environment entwine. The United Nation’s Conference on Human
Environment highlights the inclusion of the environmental subject in the
international agenda pushed by the concern of the developed countries with
the levels of pollution and acid rain, and with the perspectives of population
growth, especially in peripheral countries, and their impact on the access to
natural resources.'’ The so called Stockholm Conference brings along the
“proposal to change the postwar perception from an open global perspective
where each nation may isolatedly make an effort to maximize economic
growth” (SACHS, 2000, p. 118) and it is noticeable that pressures on the
environment as a consequence of industrialization are common problems
that require interdependent perception and cooperation.

However, the positions adopted inside the Conference were

at the national and international level, to which those countries were submitted: underdevelopment was
the creation of development. ESTEVA, 2000. p. 66.

9 The Book “The Limits to Growth” was ordered by a think tank called Club of Rome. Researchers
who worked outside the Massachusetts Institute of Technology formed a team that included husband
and wife Donella e Dennis Meadows. They built a computer model to track the economy and the
environment worldwide. That innovative computer model was called World3. The task was very ambi-
tious. The team located the industrialization, the population, food, use of resources and pollution. They
modeled data until 1970 and then they developed a series of scenarios for 2100, depending on how the
humanity would take severe measures on environmental issues and resources. If that failed to happen,
the model forecasted “overshoot and collapse” — in the economy, environment and population - before
2070. THE GUARDIAN, 2014.

10 It was from the appointment of the Economic and Social Council of the United Nations, on June
1968, that the idea came up of organizing a meeting of countries to create ways to control air pollution
and acid rain, two of the environmental issues that most concerned the populations of central countries.
Sent to the UN’s General Assembly, the appointment was approved in December that year. During the
same meeting, the year of 1972 was defined for the event. The conference that marked international
environmentalism and that launched a new cycle of studies on international relations was born. RI-
BEIRO, 2010. p. 73.
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diverging. There were the ones who supported the zero growth thesis
in the sense of holding the industrial, polluter economic growth that
consumes finite natural resources. On the other hand, there was the thesis
in favor of the development brought by the industry in which the so called
“underdeveloped” countries would fit.!! The “developmental” position
concludes the clash of ideas with advantages and peripheral countries get
the permission for development and for receiving external investment
(RIBEIRO, 2010, p. 80).

Within that context, the Declaration on Human Environment
was seen as the most important document that results from Stockholm,
containing 26 principles that settle the bases of the International
Environmental Law. In the developmental logic that prevails in the meeting,
principle 21 is a highlight when it expresses the permanent sovereignty of
States regarding the exploration of their resources but, at the same time,
balances it by adding the obligation of those same countries not to cause
damages to the environment of another country by means of activities
under their jurisdiction. When consolidating that principle, the Declaration
referred to requires environmental policies to increase and not to decrease
the development potential of peripheral countries (SCHRIJVER, 2008, p.
44).

Although the bases of development connected to the environment
in Stockholm, the concern with the consolidation of environmental
conservation allied to the economy comes up with more strength in the
Bruntdland Report prepared by the World Commission on Environment
and Development. The document was published in 1987 and received
the significant title Our Common Future. With the proposal of analyzing
the long term strategies to achieve development standards that took into
account the environment and the cooperation means that could be set forth
among under developed and developed countries, the report brings some
meaning to what sustainable development would be. The understanding

11 To criticize that thesis, the thoughts of Altvater are exposed: the capitalist industrialization model
was visibly not industrially possible; the successful exceptions to that rule would to invalidate it. The
affluent capitalist society has an orderly side to the North and a disorganized and chaotic side to the
South. It does not seem possible to spread all over the world a way of life and work that, first of all,
is based on a high consumption of energy and material; that, secondly, has to dispose of efficient and
intelligent energy and material transformation systems; and that, on third place, needs to carry out
and organize on that basis an European-western life practice, with the correspondent ideological and
thought models and regulatory political and social institutions. Industrial systems are not just technical
artifacts that can be taken from a place to the other through technology transfer, or they would be the
clear result of the procedure modes of the market’s invisible hand, a consequence of the international
trade developed according to the theorem of cost comparative advantages. ALTVATER, 1995.
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of the expression was translated into the following terms: “sustainable
development is the one that meets the needs of the present without
compromising the possibility of future generations to meet their own needs”
(WORLD COMMISSION ON ENVIRONMENTAND DEVELOPMENT,
1991, 46). Wagner Costa Ribeiro (2010, p. 108) comments:

That concept became a reference for several works and different interests. On the one
hand, that are the ones who believe that the planet where we live is a unique system
that suffers consequences at each change to its components; on the other hand are the
ones who believe that the hegemonic model can be adjusted to sustainability. That is
the debate: to maintain the conditions that allow for the reproduction of human life

on the planet or maintain the system, looking for sustainability.

In order to take the discussion on development and environment
ahead, the UN’s General Assembly calls, in the year of 1992, The United
Nation’s Conference for the Environment and Development, also known
as Rio 92, Eco 92 or Earth Summit.'? The most important objective of that
meeting was to set forth international agreements that would mediate the
anthropic actions in the environment. On that purpose, the climate issue
was approached, as well as the access and maintenance of biodiversity in
the form of international conventions'* and the preparation of a declaration
of principles, the Declaration of Rio, and of an action plan that aimed
at minimizing environmental problems worldwide, the Agenda XXI
(RIBEIRO, 2010, p. 108).

The Declaration of Rio similarly embodied itself as a declaration
of principles. However, it added some precepts that failed to be addressed in
the Conference of Stockholm. The focus goes on the principle of sustainable
development (principles 3 e 4), that uses the same significance previously
given by the Brundtland Report, but that is, for the first time, part of a
highly relevant international instrument for International Environmental
Law.

The facts presented hitherto evidence the understanding of
the evolution of the concept of development. Abandoning the point of

development as economic growth and going to sustainable development,

12 From the perspective of the mobilization of leaderships, Rio 92 was a success: 178 State-nations
took part in it and 114 were even represented by their respective Heads of State, among which we can
highlight leaderships from central countries such as George Bush, Frangois Mitterand and John Major,
respectively the presidents of the United States and France and the Prime Minister of the UK at that
time, and exponents of the periphery such as Fidel Castro. RIBEIRO, 2010. p. 108.

13 Framework Convention on Climate Change and Convention on Biological Diversity.
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it is possible to understand that some assumptions are taken into account
over time. The human being, subdued by the process of industrial economic
growth, becomes the center of the development process when considering
that “the purpose of development should not be the development of things,
but the development of people” (COCOYOC DECLARATION, 1974),
and quality of life should be taken into consideration in that logic. In
order to reach basic human needs, it was necessary to also consider the
conservation of an ecologically balanced environment as an assumption
for the quality referred to.

That rationality of development gets more evident when it is
promoted to a right in the 1980’s. Its strategy starts to consider the respect
for human rights and the incorporation of measures for those rights to be
promoted and guaranteed. In addition to that, an assessment of most of
the instruments and debates in which the United Nations promoted the
subject indicated a consensus over some elements that should be part in the
concept of development. They would be:

(a) the realization of the potentialities of the human person in harmony with the
community should be seen as the central purpose of development; (b) the human
person should be regarded as the subject and not the object of the development
process; (¢) development requires the satisfaction of both material and non-material
basic needs; (d) respect for human rights is fundamental to the development process;
(e) the human person must be able to participate fully in shaping his/her own reality;
(f) respect for the principles of equality and non-discrimination is essential; and (g)
the achievement of a degree of individual and collective self-reliance must be an

integral part of the process. (REPORT OF THE SECRETARY-GENERAL, 2013,
p. 8).

Those assumptions become concrete in the Declaration on the
Right to Development adopted by the UN’s General Assembly in 1986.
The document defines development as a “comprehensive economic, social,
cultural and political process, which aims at the constant improvement of
the well-being of the entire population and of all individuals on the basis of
their active, free and meaningful participation in development and in the fair
distribution of benefits resulting therefrom” (UNITED NATIONS, 1986).
When considering the individual not only as an active part and beneficiary
in the process, but as the center point of development, the Declaration
sees development as an inalienable human right in which all individuals
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are able to participate, enjoy and have their fundamental freedoms fully
realized (UNITED NATIONS, 1986).

Assert the right to development as a human right assumes the
existence of a variety of interpretations on the inter relation between those
two rights. An exercise of interpretation carried out from a more critical
bias indicates that the right claimed as a human right would be a right to a
particular development process. That process, which would have its nature
centered around the concepts of equity and justice, with an eye on the
fact that most of the population is in an economically vulnerable situation,
lacking equitable conditions (SENGUPTA, 2013, p. 69). On the structure
of the right to development, Sengupta (2013, p. 69) says:

The right to development requires that considerations of equity and justice should
determine the whole structure of development. For example, poverty has to be
reduced by empowering the poor and uplifting the poorest regions. The structure
of production has to be adjusted to produce these outcomes through development

policies.

Having the right to that process means creating the possibility
of improving the well-being of the population as a whole. In that case,
the concept of well-being would overcome the conventional notions of
development as economic growth to be replaced by the creation of capacities
that could take advantage of the opportunities from development. Thus, a
proposition that favors the indicators of social and human development as a
facilitator for the expansion of substantive human freedoms (SENGUPTA,
2013, p. 69).

Developmentas promotion of freedom, as advocates the economist
Amartya Sen, requires the removal of the main sources of deprivation of
liberty such as poverty, tyranny, the lack of economic opportunities, the
negligence of public services and intolerance or excessive interference
by oppressive States. For the author, “the freedoms are not only the main
objectives of development, but also its most important means” (SEN,
2010, p. 25), from them the human right to development can be understood
as a real right of the individual to participate in the process that involves
him/her.

Within that context, it is important to highlight that in addition to
the right, the process of development also encompasses obligations. Those
obligations are mainly attributed to the States in face of its beneficiaries to
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promote the human right to development. One may say that there are two
aspects that involve those rights. The first one regards the principle of self-
determination of people under the jurisdiction of a State: the state entity
has to respect the right of people to freely exercise their economic, cultural
and social development without discrimination due to race, religion or
color. The second aspect is related to the international cooperation that the
States should maintain with other States to promote the realization of the
right to development (REPORT OF THE SECRETARY-GENERAL, 2013,
p- 13).

However, less attention has been given regarding the obligations
arising from the right to development as a right to permanent sovereignty
over natural resources. The social cost of those processes is not always
totally emphasized to the detriment of some economic gain. One of the
costs to be analyzed below is related to those who are displaced due to the
development process and how government duties are configured in that
situation.

3 PEOPLE DISPLACED BY THE DEVELOPMENT: ethics and
responsibility under discussion

The human right to development assumes the participation
of individuals in its process as beneficiaries of its outcomes. The social,
economic and cultural development of the population becomes a target
within the logic of development that disregards only economic growth
as an assumption. Then, what happens when that same development, in
practice, excludes its beneficiaries from the participation in its process,
displacing them due to large resource exploration projects?

The displacement of people by development projects may be
visible when it takes place in the center of the main cities, as it may be
considered “invisible” (the most concerning side in what regards the
responsibilities related to that kind of displacement) when populations that
live in the politically peripheral areas are displaced by the construction of
dams, mines, channels. Displacing people implies in the deprivation of
some of their most fundamental rights and, in a real scenario, what is seen
are scattered individuals who are poorly compensated and often explored
because of their vulnerability (PENZ; DRYDYK; BOSE, 2011, p. 1).

The analysis of that kind of displacement becomes more complex
when seeing that it is not exactly similar to the forced displacement that
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originates refugees.!* That is because it is not likely that those people
would cross borders, and the subjective element of fearing persecution
does not involve the motivation of development. Despite similarities, it
is not completely easy to frame it as an internal displacement's, once not
always can that displacement be configured as forced once resettlement of
people may be voluntary and negotiated (PENZ; DRYDYK; BOSE, 2011,
p- 3).

An example of that kind of displacement is a result of flooding
caused by the construction of power plants. In China, the construction of
the Three Georges plant displaced about 1.24 million people in the year of
2009 and the government offered assistance to relocate legal residents who
lived in the area (BATES, 2002, p. 472). It is important to say that “the
process of displacement in China is ruled by the policy of “development
resettlement”, which aims at maintaining or improving the standard of
living of resettled people” (STEIL; YUEFANG, 2002, p. 10).

Another category of displaced people from development projects
encompasses indigenous populations that are forcedly displaced because
their territories are taken to explore natural resources. The construction of
highways that penetrate tropical forests, the extraction of wood and mining
are some examples of activity that disturb and displace a variety of forest
groups.

In that context, three broad perspectives can be used to try to
justify the induction of the forced displacement due to development: public
interest, self-determination and equity. In the first perspective, public
interest is analyzed from the cost-benefit point of view. The aimed criterion
is conquering net benefits for the population as a whole through those
expansionist projects. The secondary negative effects such as the alleged

14 According to the Convention of the United Nations on the Statute of the Refugees, a refugee is
any person who: as a consequence of the events that took place before January 01, 1951 and fearing
persecution for race, religion, nationality, social group or political opinion reasons is away from his/her
country of origin and who cannot or, due to that fear, does not want to get advantage of the protection
of that country, or who, having no nationality is away from the country in which he/she has regular
residence due to those events, cannot or, due to the fear referred to, does not want to go back to it. It
is worth saying that the additional Protocol to the convention, released in 1967, removed the temporal
factor from the definition of refugee. BRAZIL. Decree n. 50.215, dated January 28, 1961 enacts the
Convention related to the Statute of Refugees concluded in Geneva on July 28, 1951. Brasilia, January
28, 1961.

15 Internal displaced are people, or groups of people, who are forced or compelled to escape or aban-
don their homes or their regular places of residence, particularly as a consequence of, or aiming at
avoiding, the effects of armed conflicts, situations of generalized violence, violations of human rights
or human or natural disasters who have not crossed an internationally recognized border of a State.
UNITED NATIONS. Guiding Principles on Internal Displacement. Available at: <www.unhcr.org>.
Accessed on July 10, 2015.
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displacement of people are seen as a cost. The main issue that has to be
challenged is whether the benefits of the project exceed those expenses
(PENZ, 2002, p. 4).

The second point, characterized by self-determination, passes by
freedom and control issues. There are two points of view from which that
precept can be analyzed: within its more libertarian form, which focuses
on the self-determination of individuals, the displacement (of the owner)
has an immoral face; inserted into a communal interpretation, the self-
determination considers itself violated by the forced banishment of entire
communities. Those factors may serve as a barrier against the unbridled
adoption of development projects (PENZ, 2002, p. 5).

Thirdly, it is believed that the displacement referred to and due
to the development can be justified for providing with the reduction of
poverty and inequality. Egalitarianism may be achieved if displacement
induced by development favors the least privileged and burdens those
who are in a better situation. However, that equity may be violated when
the most favored groups receive benefits, while those in state of poverty
are harmed exactly because they are being displaced under no kind of
compensation (PENZ, 2002, p. 5).

When analyzing those justifications for displacement, it is
important to understand that there is some type of ethics behind the
development process that has to be present. Otherwise, the justifications
are going to be contaminated by unfairness and inequality. The policies and
decision making that involve development should follow a standard that
aims at minimizing the extension of displacement and mitigating harmful
effects for those who suffer them. If they fail to behave so, they end up by
violating the rights of individuals in face of the process.

Those rights may be translated by two assumptions. The right
to non-victimization, in which all have the right to be free of net losses
resulting from the displacement caused by development, including undue
compensations that reduced life standards. In addition to the right to the
equitable distribution of benefits, in which all the people displaced by the
development projects have the right to equally share the benefits of the
development that displaced them. Equity, in that case, gives priority to
the reduction of the worst inequalities among victims (PENZ; DRYDYK;
BOSE, 2011, p. 185).

Then, the presumed ethics looks for the participation of individuals
by empowering them along the entire process. Empowering means the
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capacity to mold life the best way possible through active decision making
and means to defend income against any kind of resistance. Similarly, it
is understood as the space opened for individuals to fight and guarantee
their rights. People can be “unempowered” when they are compelled to
something. Thus, a major criticism against displacement induced by
development is that it ends up by weakening individuals in that sense of
“power” and takes advantage of their vulnerability to displace them.

That scenario puts forward the responsibility that also has to be
conjugated to the development process. Responsible development should
involve two important aspects: responsibility in what regards the pursuit
of suitable objectives of development; and the responsibility treating
individuals potentially affected by the process (PENZ; DRYDYK; BOSE,
2011, p. 211).

Most of the times the responsibility is going to fall to the States,
entities in charge of large development projects, even when foreign
investors are involved. The difficulty is found in the invisibility that this
kind of displacement causes before other motivations that aggregate more
attention. There is little recognition of what those displaced people have
borne and keep bearing. The lack of recognition comes together with a lack
of protection and weakening of state obligations in front of the development
process.

In the face of that context, it is important to emphasize an ethical
approach regarding the development process, which should put social
justice on a prominent level. The right to permanent sovereignty over
natural resources, as well as the right to development cannot be seen as
absolute when simply thought of from an economic bias. Placing ethical
principles and the rights of displaced people in the center of the process
provides a good responsible vision on fair development.

FINAL CONSIDERATIONS

Thinking about development has not always been thinking about
social, cultural and economic progress. Having the right to development
was an achievement of decolonized countries in the 1950’s that aimed at
exploring their own natural resources after being released from foreign
exploration. The conception at that time was of economic growth.
Development existed once the notion of underdevelopment had been
created. And within that context, the countries wished to increase their
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GDPs.

O principle of permanent sovereignty over natural resources,
consecrated in important documents, opens the door for the right to
development to appear. Its characteristics change when it is linked
to environmental conservation and the quality of life of individuals.
Sustainable development and development as a human right claim for
another rationality to settle down. Not the rationality of purely economic
gains, but the one that would consider the evolution of the population in
an equitable way.

However, development has its consequences. One of them
appears as a social cost inside the process: the displaced people. Equity
is not present when that cost is not borne by all, but mainly by an already
vulnerable portion of the population. There are rights and responsibilities
on development and, mainly, there is an ethical behavior that has to be
present along the entire process.

In what regards displaced people, it is noticeable that placing
their rights as central makes it possible to put the ethical precepts of
development into practice. Thus, the right to development can be seen not
only from an economic perspective but, mainly, as a factor to facilitate the
expansion of human liberties.
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ABSTRACT

The environmental change by the society is recurring and has been
intensified since the first civilizations. However, the lack of conservationist
practices has caused the emergence of degraded areas, whose recovery
is fundamental for the sustainability. In this context, this paper aims at
analyzing the environmental recovery as a public policy strategy supported
in the Brazilian legislation. As methodology, a documental and analytical
research was developed on the regulations, discussed at a multidisciplinary
perspective, from the view of legal and engineering specialists, from
the agricultural and environmental areas. As a result, it was identified a
collection of rules pointing at a significant commitment on the definition of
guidelines. On the other hand, this meaningful quantity of legal mechanisms,
associated to misalignment, may cause damages to its effectiveness. In
conclusion, we can consider that environmental reclamation is widely
regulated, and it represents one of the main strategies of the environmental
public policy adopted in Brazil. Nevertheless, it still requires advances
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to combine harmoniously practical and theoretical-conceptual aspects.
Thus, considering the moment that Brazil is consolidating a new Forestry
Code, we hope that the achieved outcomes can contribute to the debate
and mobilization about the environmental reclamation as a strategy for
sustainability.

Keywords: Degraded areas; Systemic perspective; Public policy.

RECUPERACAO AMBIENTAL COMO
ESTRATEGIA PARA SUSTENTABILIDADE

RESUMO

A transformagdo do ambiente pela sociedade é recorrente e tem se
intensificado desde as primeiras civilizagdes. Contudo, a auséncia de
praticas conservacionistas vem causando a degradagdo de dareas, cuja
recuperacdo ¢ fundamental para sustentabilidade. Nesse contexto, o
presente artigo objetiva analisar a recupera¢do ambiental como politica
estratégica amparada na legislagcdo brasileira. Como metodologia, uma
pesquisa documental foi desenvolvida para abordagem analitica de
normativas, discutidas em uma perspectiva multidisciplinar, a partir da
visdo de especialistas em direito e engenharia, na area de ciéncias agrarias
e ambientais. Como resultado, constatou-se uma numerosidade de normas
que indicam um empenho significativo na definicdo de diretrizes. Por
outro lado, esse grande numero de normativas, associado a falta de um
alinhamento, pode prejudicar sua efetividade. Portanto, conclui-se que a
recupera¢do ambiental esta amplamente normatizada, constituindo uma
das principais estratégias de politica publica ambiental adotadas no Brasil,
mas que ainda carece de avangos para aliar harmoniosamente aspectos
praticos e teorico-conceituais. Assim, considerando o momento em que
o Brasil esta consolidando um novo Codigo Florestal, espera-se que os
resultados alcangados possam contribuir para o debate e mobilizagcdo
acerca da recupera¢do ambiental como estratégia para sustentabilidade.

Palavras-chave: Areas degradadas; Perspectiva sistémica; Politica
publica.
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INTRODUCTION

The environmental change caused by the society has occurred
since the first civilizations. However, the concern about environmental
impact on the anthropic activities has emerged in the recent decades,
mainly after the World War II, requiring rethinking the human relationship
with the nature (HOSHI, 2012; BALIM; MOTA; SILVA, 2014).

With the advent of mechanization and technological advances, the
lack of conservationist practices has caused the environmental quality loss,
with negative effects on the natural resources, the biodiversity conservation
and the maintenance of ecosystem services (BRESSANE et al., 2015a).
Therefore, due to the flora removal and the expulsion of the fauna, the
loss of fertile soil and the quality and the water regimen compromise, the
degraded areas arise (IBAMA, 1990).

Despite its ongoing decrease, the global deforestation rate is still
alarming: “Around 13 million hectares of forest were converted to other
uses or lost through natural causes each year in the last decade compared
with 16 million hectares per year in the 1990s” (FAO, 2010, xiii p.). In
Brazil, the rates that reach 23 mil km? a year ' the deforestation between
the years 2002 and 2003 (SOARES-FILHO et al., 2005), the peak of
27.772 km? in 2004, reduced to 4,5 mil km? in the period from 2011 to
2012. Despite this reduction, the effects remain severe, with the occurrence
of extreme weather events, such as floods in certain regions and prolonged
drought in others (NOBRE, 2013; BRESSANE et al., 2016).

So the environmental recovery represents a fundamental
instrument for the maintenance of the biodiversity, for the environmental
resources and services availability, as well as to provide essential conditions
for the well- being and security of human populations (BRESSANE et al.,
2015b).

Thus, guidelines are established to guide the recovery practices,
such as the norms from the Brazilian Institute for the Environment and
the Renewable Natural Resources (IBAMA), from the Ministry of the
Environment (MMA) and from the National Council for the Environment
(CONAMA). However, the normative guidelines often require scientific
discussion (ARONSON et al., 2011), (RAD), especially because in Brazil
the recovery of the degraded area “was intensified in the recent decades,
going through a series of conceptual and paradigms changes” (ASSIS et
al., 2013, p.599). Effectively, in the scope of these norms, the diversity of
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similar terms with meanings that in general are not equivalent, undermine
the understanding of these guidelines and, thus, they may compromise the
RAD planning and effectiveness.

In this context, this article aims to analyze the degraded areas
reclamation as the instrument of the Brazilian Law. Thus it seeks to see the
hypothesis that the environmental reclamation is one of the main strategies
of the environment public policy in the country.

As a methodological approach, a qualitative research based
on documents was carried out, starting from this normative guidelines
integrated collection and analysis and the study of the applied technical
literature, which were the main materials used. So a systemic perspective was
sought supported by the multidisciplinary view of the Law and Engineering
experts in the area of the agrarian and environmental sciences.

The systemic perspective developed in this study is founded
on the Systems General Theory, in construction since the first notions
established by Von Bertalanffy (1968). In this view, it considered a set
of normative arrangements as interdependent and interagency components
that form the legal regime of environment recovery practices.

To this end, it is started from the understanding that the normative
guidelines are conceived in different contexts, not infrequently accompanied
by operational guidelines applicable in different conditions, jointly and
adaptively. Thus, an analytical approach of the legal regime was taken
focusing on the guidelines that regulate the rights and duties, prohibitions
and penalties applicable to the environmental recovery events.

1 TEORETICAL-CONCEPTUAL ASPECTS: CONTRIBUTIONS
TO A SYSTEMIC PERSPECTIVE

In general, environmental quality recovery can be understood as
a condition (sine qua non) to get an environment ecologically balanced
and, therefore, mandatory according to the Federal Constitution:

Art. 225. Everyone has the right to the ecologically balanced environment, the
people common right use and essential to a healthy life quality [...]. §1° To assure
this right effectiveness, it is incumbent to the Government: I to preserve and restore
the essential ecological processes [...] §2° Whoever exploits the mineral resources is
obliged to recover the degraded environment [...] in the form of the law (BRASIL,
1988, s/p.).
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With this end, the Environment Law is presented as a set of norms
to guide the individuals” behavior and thus discipline the human activities.
In this sense, the National Environment Policy (BRASIL, 1981) provided
a systemic regulation, setting the principles and juridical-economical
instruments (DERANI; SOUZA, 2013; BARBOSA; NOBREGA, 2013).
Therefore, so that the economic environment is able to grow and develop
without exhausting the natural environment resources, the recovery of
the degraded areas has become one of the environment policy principles
established by the 1981 Federal Act 6938:

Art. 2nd. The National Environment Policy aim is the preservation, improvement
and recovery of the environmental quality conducive to the life, aiming to assure, in
the Country, the conditions for the social-economical development, for the national
security interests and for the protection to the human life dignity, complying with
the principles as follow: [...] VIII — recovery of the degraded areas [...] (BRASIL,
1981, p.1).

As a control device, the legal guardianship seeks to harmonize
the nature protection with the fulfillment of the human needs and rights
that, inevitably, result in the undertaking of activities that change the
environment (GOULART; FERNANDES, 2012). To this end, instruments
are established, both with preventive and corrective aims, which usually
involve punitive measures (BARBOSA; NOBREGA, 2013; WEBER,
2014). Among the degradation preventive instruments are the studies about
the environmental impact, set by the 1986 Conama Resolution 01:

Art. 2nd. It will depend on the elaboration of the environmental impact study and
its environmental impact report — RIMA, to be submitted to the competent state
organ approval, and to IBAMA on supplementary basis, the licensing of activities

modifying the environment (BRASIL, 1986, p.1).

However, when the damages to the environment have already
occurred, in addition to the fines and restriction of rights provided in
the 1986 Federal Act 9605, the sentence may still imply deprivation of
liberty. Alternatively, the provision of services to the community may be
determined, such as the execution of measures in support to the recovery of
degraded areas as environmental compensation (BRASIL, 1998).

In this respect, it is worth highlighting that the environmental
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values protection involves unavailable interests. When an environmental
damage occurs, it affects not only a local community or a town, but also the
whole integrated community, and this is a perspective that makes necessary
a systemic view of the legal order for a more effective environment legal
protection. Therefore, among the motivations for a recovery proposal
is promoting the environmental damages repair, which jointly with the
established conditions for issuing licensing and real estate regularization is
among the main normative requests (Figure 1).

Figure 1 - Main requirements for disturbed land
reclamation

Legal requirements for
disturbed land reclamation

Environmental Environmental
damage remediation regularization requirements
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State environmental agency
N <_L Term of Commitment ‘

o i ______________________
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To this end, the liability for damages repair has found adherence
in the legal regime for environmental recovery, and the obligation to revert
the degradation is one of the most important principles for achieving
effective sustainability in the country (BEDRAN; MAYER, 2013; SOUZA;
HARTMANN; SILVEIRA, 2015; SOUZA, 2016; RIBEIRO et al., 2016).

In addition, it is worth noting that the normative assumptions
of the environmental recovery precede even the Brazilian Legislation,
with origin in international sources constructed along the years, mostly
as agreements, treaties, conventions and protocols, including the Geneva
Protocol for the prohibition of biological weapons (1925), Rhine
River Agreement against pollution (1963), the Conference on Human
Environment(1972), Protocol of Montreal on the Ozone Layer (1987),
Taranco Declaration on the environment (1995), Protocol of Kyoto (2005),
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and recently the Paris Agreement on the Climate (2015), and many others
(HOSHI, 2012; JAQUES, 2014; DUBOIS; MOROSINI, 2015; PAVONI;
PISELLI, 2016).

As previously discussed, environmental changes come from
human activities and, as consequence of the demand generated by an
unsustainable pattern of growth, the environmental quality degradation has
been intensified. According to studies of the 1981 Federal Act 6938, this
degradation can be extended as the adverse changes of the environment
characteristics (BRASIL, 1981). Accordingly, by the 1989 Federal
Decree 97632, it is considered as degradation the result of damages to the
environment through which some of its properties are lost or reduced, such
as the soils productive capacity, the air quality or the shortage of water
resources (BRASIL, 1989).

For the Technical Standard of the Brazilian Association of
Technical Standards - ABNT 13030 (1999) , that guides the preparation
of environmental rehabilitation projects, the degraded areas are those
with varying degrees of change, concerning both the biotic factors as the
vegetation, and the abiotic components as the water and the soil (BRASIL,
1999).

In turn, the Normative Instruction of the 2009 MMA 05 defines
as degraded area the one where there are changes in the biotic, edaphic
and water quality, due to the destruction, removal or expulsion of the flora,
fauna and soil, even partially (BRASIL, 2009). In this sense, the 2001
IBAMA 04 Normative Instruction differentiates these partial degrees of
changes, so that, depending on the case, the area may be degraded or, in
less extreme conditions, simply disturbed. In this perspective, the disturbed
area corresponds to the one that, once closed the degradation process, still
keeps ways for regeneration. In turn, the degraded area would be the one
that could not return naturally to an ecosystem similar to the previous
situation before the degradations (BRASIL, 2011). This distinction is also
made in the terms of the 2012 Federal Decree 7830 (BRASIL, 2012), that
considers as altered area and degraded area those with and without capacity
of natural regeneration, respectively.

Accordingto the Special Coordination of Restoration of Degraded
Areas (CERAD, 2013), the concept that has been accepted is that of the
ecological restoration, defined as a strategy of aid to the restoration of an
ecosystem that has been degraded, damaged or destructed. However as
discussed ahead, some regulations make a terminological differentiation,
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treating restoration as a particular case that should not be confused with
other recovery strategies, including the rehabilitation and the redistricting.

The current Forestry Code, established by the 2012 Federal Act
12651, presents both the term restoration and the expression recovery in
establishing the principles for the sustainable development (BRASIL,
2012a). In this norm the term restoration is used only once. In contrast, the
term recovery is used to refer to the recovery of the soil capacity of use
(article 3rd), of areas (articles 15,41, 51 etc.), of the vegetation (articles’ 41,
44, 61A) and of the environment (articles 50, 59 and 79). Thus, according
the CERAD interpretation (ibid), the systematic reading makes possible
to consider that the term recovery is used in a generic way, encompassing
the others, understanding that is shared by the approach developed in the
current study. Other term that is used frequently in the same regulation is
recomposition, referring to the vegetation (articles 7°, 46, 54 etc.) and areas
(articles 12, 13, 15, 41 and others), considered in the regulamentation given
by the 2012 Federal Decree 7830 as the “restitution of the ecosystem or of
a degraded or changed native biological community to the non degraded
condition that may be different from its original condition” (BRASIL,
2012b).

In the here mentioned Forestry Code (BRASIL, 2012a), the
term “regeneration” is also frequently used, composed with the expression
“natural” as in: conduction of the natural regeneration of the native
species (subsection I, §13, article 61A); and allow the vegetation natural
regeneration (subsection II, article 66). In this sense, regeneration can be
considered a self recovery process, that is, a revegetation able to occur
with no atrophic support (APARICIO et al., 2014). However, as a recovery
strategy, regeneration can be man-made, aiming to create favorable
conditions, since the control of disturbance factors to the use of support
techniques, such as nucleation (LEAL FILHO; SANTOS; FERREIRA,
2013). According to the National System of Nature’s Conservation Unit
— SNUC:

[...] recovery: restitution of an ecosystem or a degraded wild population to a non
degraded condition that can be different from its original condition; [...] restoration:
restitution of an ecosystem or a degraded wild population as close as possible of its

original condition (BRASIL, 2000, p.1).

However, it should be emphasized that the definition presented
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by a certain standard is made for the effects of its use, that is, in order to
transfer the understanding to other cases, a systematic interpretation must
be carried out examining its relationship with the other applicable standards
(CARVALHO, 1999), as it was done in this study.

As example of supplementary regulamentation, there are the State
of Sao Paulo regulations that due to the State development and relevance
tend to be a reference for the country (DURIGAN et al., 2010), the reason
why the evolution of its legal regime applicable to the environmental
recovery is discussed below.

The state regulations set by the Environment Secretary of Sao
Paulo state (SMA), which established guidelines for the degraded areas
heterogeneous reforest, have applied the term forestry recovery defined
as the “restitution of a deforested, disturbed or degraded area to the
condition of native forest, according to the previously elaborated Project
for area occupation” (SAO PAULO, 2008, p-4). However, besides the
areas formerly composed by forest physiognomies, there are areas in
environments originally composed by camp formations and other forms
of native vegetation to be recovered. Thus, repealing such standards,
the Resolugdo SMA 32 of 2014 started to apply the term ecological
restoration, defined as “intentional human intervention in degraded or
changed ecosystems to trigger, facilitate or accelerate the natural process
of ecological succession” (SAO PAULO, 2014, p.2).

This standard (SAO PAULO, op. cit.) establishes the ecological
restoration as applicable instrument, both in rural and urban areas, whose
recomposition, in the terms defined by the federal norm (BRASIL, 2012b),
is its main objective. Therefore, this standard that deals with restoration as
a general expression, doesn’t aim necessarily to bring the area back to a
condition close to the original one, rather to a condition able to maintaining
its structure and sustainability. However, as the composition, structure and
restoration of the diversity, the ecosystem function in the area should also be
considered as fundamental to achieve the ecological restoration objectives,
included the self sustainability, considered as the “final community ability
to survive with little or no maintenance at all” (PRIMACK; RODRIGUES,
2001, p. 252).

In this perspective, the approach given by the Sdo Paulo state
standards doesn’t align with the federal Standards that emphasize the
functionality, as the SNUC (BRASIL, 2000) and the ABNT standards
(1999), where the rehabilitation, recovery and restoration strategies are
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distinguished. According to the (1999), the recovery aims to the area
original function, while rehabilitation can be more flexible, seeking the
adequation to future use, which can be both the productive function and
the return to natural processes. To the contrary, the restoration is a more
ambitious strategy aimed to the reposition of the exact ecological conditions
prior to the degradation.

From the above it is verified that the environmental recovery in
Brazil is largely normalized, as in a synthesis of the theoretical-conceptual
aspects realized in the Tables 1 and 2, and a chronology of the main
regulations presented in the Figure 2.
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Table 1 — Synthesis of the normative references about the

environmental condition (diagnosis)

Conceptual Aspect Reference
Degradation Adverse  change  of  the | Federal Law
Process environmental components | 6938 (1981)
characteristics
Results of damages, through | Federal Decree
the loss of the environmental | 97632 (1989)
properties
Degraded Area with several degrees of | ABNT standard
Area change of biotic and abiotic | 13030 (1999)
factors
Area where the flora, fauna and | Instruction 05 MMA
soil have been compromised, | (2009)
with biotic, edaphic and water
changes
Area unable to return by natural | Instruction 04 IBAMA
trajectory to an ecosystem similar | (2011)
to the prior
Area changed due to the anthropic | Federal Decree
impact with no capacity of | 7830 (2012)
natural regeneration
Disturbed Area | Area that still maintains means | 04 IBAMA
of biotic regeneration after the | (2011)
degradation process
Instruction
Area that kept its capacity of | Federal Decree
natural regeneration after the | 7830 (2012)
impact
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Table 2 — Synthesis of regulations references on the intended future

state (prognosis)

facilitate or accelerate the

ecological succession

Conceptual Aspect Reference
Degradation Set of procedures for area | ABNT standard
Process restoration and the restoration | 13030 (1999)
of its original function
Restitution to a non degraded | Federal Law
condition, which may be | 9985 (2000)
different from the original
condition
Degraded Restitution of a degraded or | Federal Decree
Area changed ecosystem or native | 7830 (2012)
community to a non degraded )
o ) ) SMA Resolution
condition, which may differ
o » 32 (2014)
from the original condition.
Return of the area or natural | ABNT standard
processes productivefunction, | 13030 (1999)
aiming the adaptation to the
future use
Reposition of the degraded | ABNT standard
area exact ecological | 13030 (1999)
conditions, according to an
established plan
Restitution of an ecosystem | Federal Law
or wild population as close | 9985 (2000)
as possible to its original
condition
Disturbed Area Intentional intervention in | SMA Resolution
ecosystems in order to trigger, | 32 (2014)
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Figure 2 - Chronology of regulations related to
environmental reclamation in Brazil
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As it can be seen in the Figure 2, the Federal Act 6938, in 1981,
has started a process of normatization of the main regulation guidelines
related to the environmental recovery in the country, which has deepened
along the following years, especially from the end of the 1990 decade.
However, despite the evident commitment to the creation of guidelines,
the lack of alignment of theoretical aspects, as summarized in the Tables
1 and 2, represents a problem to be surpassed for the advancement of the
environmental recovery as a strategy of environmental public policy in
Brazil.

2 PRACTICAL ASPECTS: SYSTEMATIZATION OF SCOPE AND
OPERATIONAL GUIDELINES

As previously discussed, three main demands can be highlighted
for the proposition of a degraded area recovery plan (PRAD), as follows:
the requirement of a given activity environmental licensing; a real estate
conditioning for environmental regularization; and the damage repair
object of an environmental infraction notice. In general, in order to fulfill
these demands, the recovery plan phases include the steps of planning and
execution of the environmental diagnosis and prognosis as well as the
achieved results maintenance and assessment (Figure 3).

Analyzing Figure 3, it is noted that the PRAD elaboration
phase focus on the awareness about the area current condition and in the
projection of the intended future situation to be achieved through actions of
topographic reconstruction, soil remediation and vegetation recomposition.
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In turn, it highlights that the implementation and maintenance processes
during the execution of the PRAD are not linear, as adjustments may be
required during the assessment by the environmental organ. This approach
by means of cyclic processes is important as management mechanisms to
assure that the PRAD achieves satisfactory results.

Figure 3 — Systemic perspective of practical aspects in the
main phases of a reclamation plan
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Mining activities are among the companies that require PRAD
for environmental licensing. For mining the PRAD is required both for
larger and smaller projects, and for the latter one it is required in the form
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of the chapter Environmental Control Plans and Reports:

Art. 1st The enterprises designed for mineral resources exploitation should, when
submitting the Environmental Impact Study- EIA and the Environmental Impact
Report - RIMA, submit to the approval of the competent environmental organ, a

degraded area recovery plan (BRASIL, 1989, 1p.).

In both cases it is determined that the recovery purpose should
be to return the degraded site return to a form of use, according to a plan
pre-established at the time of the activity licensing, however “it should
be object o specifical authorization if there is intervention in permanent
preservation areas and in native vegetation” (SAO PAULO, 2006, p. 1).

In order to comply with the applicable legislation, especially
concerning the procedures related to environmental damages repair, the
IBAMA Normative Instruction 04 (2011) decides:

Art. 1st. To establish procedures for the preparation of the Degraded Area Recovery
Project PRAD [...] §2°. PRAD should gather information, diagnostics, surveys and
studies that allow the assessment of the degradation or change and the consequent

definition of the appropriate measures for the area recovery (BRASIL, 2011, p. 1).

For the guidelines analysis, it is verified that the minimum
content depends on the PRAD scope, which can be simplified for small
properties and family rural properties or for medium and large rural
properties when the altered areas are of smaller size or equivalent to
small properties (BRASIL, 2011). However for any purpose, PRAD must
propose measures that assure the protection of the areas against factors that
can make difficult or prevent the recovery process. In addition, the plan
needs to pay special attention to the protection of the soil and the water
resources and, if necessary, also control erosion techniques. However,
specifically for the mandatory recovery situations, PRAD must be prepared
according to a term of reference and accompanied by cadastral documents
and georreferenced information (Figure3).

In the proposals of direct implantation of seedlings, seeds or
other propagules, the native species from the regions should be used, and
the definition of their number and of the individuals per hectare should
take into account published researches, technical information and the
available regulation acts, aiming at the greatest possible diversity and the
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compatibility with the local phytophisiognomy.

It is emphasized that in the farmer family property or ownership,
the rural family entrepreneur or the traditional people and communities,
may use the Agroforestry Systems (SAF), ways of land use in which wood
speciesare cultivated in consortium with herbaceous species oranimals, with
benefits resulting from ecological and economical interactions. Monitoring
should take place during some years after the PRAD implantation, through
regular reports for the evaluation purposes (please see conclusion phase in
Figure 3), except for the small rural owners or legitimate holders of rural
family ownership, who are exempt from this obligation.

On additional basis, in Municipalities of Sao Paulo the procedures
of the federal regulations concur with those defined by the resolutions from
the State Secretary for the Environment (SMA), among which stand out
the Resolution SMA 32 (2014), which revokes previous guidelines, in
particular, given by the Resolutions SMA 21 (2001), 47 (2003) and 08
(2008), denoting not only the constant transformation of the conceptual
aspects, but also of the operational practices guidelines.

According to the regulations in the Sao Paulo State, PRAD may
establish strategies such as the planting of seedlings or techniques as the
nucleation, direct sowing, induction or conduction to natural regeneration,
which concerning the maintenance practices must consider: the areas
protection, eliminating the factors that prevent the plants survival and
growth; the control of problem species; areas improvement, prioritizing
the endangered and zoocoric species. (SAO PAULO, 2014).

As a minimum content, the PRAD must include information
about the physical environment, the occurrence of natural remnants in the
region, the surrounding area occupation and use, the degradation history,
the methods for elimination of the impending factors and for the conduction
of the natural regeneration process, in addition to the maintenance practices
for the recovered area.

In the Figure 4 analysis below, it should also be described how
the recovery monitoring will be carried out, considering the establishment
and development of the forest cover, the increase of the species richness,
the evidence of erosion processes (silting, furrows, ravines, gullies etc.), as
well as the occurrence of disturbances (anthropic or natural).

As for the property environmental regularization, the main
demands deal with the recovery of the especially protected areas,
particularly the areas of permanent preservation (APP) and legal reserve
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(RL), for which the Normative Instruction MMA 5 (2009) set the applicable
procedures (BRASIL, 2009), with supplement by CONAMA Resolution
429 (2011) that deals specifically with the preservation areas considered as
social interest (BRASIL, 2011).

Figure 4 - Scope and operational procedures of a
reclamation plan
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According the regulations from the Ministry of the Environment
(MMA), the APP and RL recovery does not depend on prior authorization
from the competent environmental organ, but can be communicated to
this, providing the basic information as the property owner data and the
property or possession data; the property and the areas to be restored
georreferenced localization; as well as the simplified recovery methods
to be adopted, including the implementation chronogram. However, in
the non-voluntary recovery cases, that is, those arising from licensing
submission, compliance with legal obligations or conduct adjustment,
the PRAD must be previously approved by the competent organ. In these
cases, the plan should be supplemented with mapping and characterization
of land use and cover, remnants of native vegetation and natural surface
drainage network in the area to be reclaimed

The methodology presentation and justification are also required,
including the quantity of native species to be planted and the proposal for
the natural recovery process implementation. Practices for preventing
degradation factors, such as area insulation or enclosure, fire prevention,
invasive vegetation competition, erosion control, should also be reported.
Finally, the plants threatened with extinction in the region, as well as
the maintenance practices in the recovered area and the implementation
schedule should be previously approved in the environmental organ.

If the induction and conduction of the natural regeneration is
proposed, the number of the species and individuals per hectare (planted or
germinated) should be values close to those of the local phytophisiognomia,
considering the increment of new plants starting from the regrowth.

As strategy for area maintenance, in the case of planting native
species in line, the interweaving may be occupied by exotic herbaceous
species of green manure or by annual crops, at most until the third year
of implantation of the PRAD, which must be monitored for at least three
years, although the competent organ may assess its effectiveness at any
time.

Thus, the regulation foresees that the APP and RL recovery can
be both through natural regeneration and planting native species (seedlings,
seeds, cuttings, etc), in an isolated or conjugate way, as well as with the use
of the SAF. However, dealing with APP, there can be no impairment of its
environmental structure and functions, particularly: the stability of slopes
and the banks of bodies of water; maintenance of flora and fauna corridors;
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maintenance of drainage and water courses; biota maintenance; and waters

quality maintenance.
In the case of the recovery of the social interest permanent

preservation areas it should be observed the methodology disposed in the
CONAMA Resolution 429 (2011), however it adopts the same guidelines
established by the MMA regulation, whose minimum requirements are
summarized in the Table 3.

Table 3 — Synthesis of the minimum requirements
according to the recovery strategies

Strategy

Natural
Native
system

RAD Measures of implantation,

Planting *

maintenance and monitoring

Regeneration
Agroforestry

>
>
>

Protection with area insulation or enclosure

>
>
>

Control and eradication of ruder and exotic invasive
vegetation species

>

Measures of prevention, firefighting and control

s
ol Ko

Preparation of the soil and erosion control

b

Prevention and control of domestic animals access

Conservation and attraction of seed dispersers native animals

Crowning, weed control, cutting ants and fertilization

Compatibility with local phytophisiognomy

ol Eol Rl Bol
>

Space distribution considering functional groups

Maintenance of the native physiognomy, maintaining land X
cover
Establishment of 500 individuals/ha with 15 perennial native X
species
Limitation of agrochemicals wuse, prioritizing green X
fertilization

Restriction of the area use for grazing domestic animals

Ensure the maintenance of the preservation area environmental
function

Consortium of non-invasive perennial species, native or exotic, X
for the production and collection of non-timber products

*whether conjugate or not with the natural regeneration.
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Ultimately, although the ABNT Resolution 13030 (1999)
does not represent mandatory legal disposition, it provides technical
subsides that enable the enterprise environmental management, and can
be voluntarily adopted without prejudice to the compliance with the
applicable legal determinations (BRASIL, 1999). Some orientation can be
highlighted, concerning differences between this regulation and the above
discussed guidelines. Using widely the local constitution and behavioral
characteristics is one of the relevant particulars, aiming at the economy
and effectiveness, as well as the area future performance. Another relevant
diferential is the evaluation of the environmental impacts and effects in the
implementation, operation, abandonment and deactivation phases of the
enterprise in the areas under its direct and indirect influence.

CONCLUSION

From the regulations discussed above, it was verified that the
environmental recovery is widely normalized, both in the federal and the
state of Sdo Paulo, addressed in this study given its relevance as a reference
of supplementary legislation in the national scenario paulista. In this sense,
it was verified that the environmental recovery legal regime has sought its
effectiveness through the conditioning for the regularization of properties,
as well as for licensing environment-changing activities. In addition, with
no prejudice to the other applicable sanctions, environmental damages
repair is also one of the main requirements of the regulatory regime.

Thus, the results achieved corroborate the hypothesis that the
recovery of degraded areas is among the main strategies of the environment
public policies in Brazil. On the other hand, it was also seen that, in
addition, this number of regulations still lacks some alignment, both in
the conceptual-theoretical aspects and the operational procedures that are
constantly changing.

Therefore, considering the moment when Brazil is preparing
a new Forest Code, the hope is that the systemic and multidisciplinary
approach, presented herein, may contribute for reducing the existing gap
between the technical-scientifical and the legal components, as well as for
the debate and mobilization needed to harmonize the applicable guidelines
to the environmental recovery as strategy for sustainability.
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RESUMO

O presente trabalho objetiva analisar, a luz da teoria argumentativa de
MacCormick, a decisdo cautelar prolatada na ADI n° 3.540/2005, na qual
se decidiu pela constitucionalidade da Medida Provisdria no 2.166/2001,
que regulamentou o uso das Areas de Preservacio Permanente. Para tal,
realizou-se pesquisa na doutrina, legislagdo e jurisprudéncia nacionais,
concluindo-se que a decisdo nao foi universalizavel, ja que se deu de for-
ma excepcional em termos de admitir a regulamentagdo de um dispositivo
do art. 225 da Constitui¢ao Federal por meio de Medida Provisoria. Nao
foi também consistente, eis que os argumentos sistémicos utilizados no
voto do Ministro-Relator, com os quais concordou a maioria dos Minis-
tros, mostraram-se contraditorios, e também ndo foi coerente, porque a
invocagdo de alguns dispositivos constitucionais de carater abstrato para
fundamenta-la, por si s, ndo asseguraram que houve a inviolabilidade de
outras normas do ordenamento. Se a decisdo ndo estd baseada em argu-
mentos universalizaveis, consistentes e coerentes ndo pode ser considerada
uma soluc¢do adequada, nem legitima, no Estado Democratico de Direito, e
tampouco deve servir para orientar a analise de casos aparentemente simi-
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lares como os veiculados nas ADIs n° 4901, n° 4902 e n° 4903 relativos ao
novo Codigo Florestal.

Palavras-Chave: Areas de Preservacdo Permanente; Argumentacdo Ju-
ridica; MacCormick.

ANALYSIS OF PRECAUTIONARY DECISION ABOUT THE USE OF
PERMANENT PRESERVATION AREAS (ADI NO. 3.540/2005) IN
LIGHT OF MACCORMICK’S ARGUMENTATIVE THEORY

ABSTRACT

Thepresentworkaimsto analyse, inthe light of MacCormick s argumentative
theory, the precautionary decision issued at ADI no. 3,540/2005, in which

it was decided the constitutionality of Provisional Measure no. 2,166/2001,

which regulated the use of Permanent Preservation Areas. To this end, a
bibliographical, documentary and jurisprudential research was made, and
it was concluded that the decision was not universalizable, since it occurred
in an exceptional way in terms of admitting the regulation of a provision of
art. 225 of the Federal Constitution by a Provisional Measure. It was also
not consistent, because the systemic arguments used in the vote of Minister-
Rapporteur, with which agreed most Ministers, were contradictory. It was
also not coherent because the invocation of some abstract constitutional
norms to support it, by itself, do not ensure that there was not the violation
of other norms. If the decision is not based on universalizable, consistent
and coherent arguments, can not be considered an adequate or legitimate
solution in a Democratic State of Law, and should not serve to guide the
analysis of seemingly similar cases as referred to in ADIs n° 4901, n°4902
and n° 4903 on the new Forest Code.

Keywords: Permanent Preservation Area; Juridical Argumentation,
MacCormick.
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INTRODUCAO

Na iminéncia do julgamento de trés Agdes Diretas de Inconsti-
tucionalidade (ADIs n°® 4.901/2013, n°® 4.902/2013 e n° 4.903/2013) com
pedidos de liminar, nas quais o Procurador-Geral da Republica questiona
diversos dispositivos do novo Codigo Florestal (Lei n°12.651/2012), mis-
ter que a doutrina analise a argumentacao utilizada pelo Supremo Tribunal
Federal no ambito da decisdo cautelar proferida na ADI n° 3.540/2005, na
qual decidiu pela manutenc¢io da validade da Medida Proviséria n® 2.166-
67, na parte em que alterou a redagdo do art. 4°, caput, e §§1°a 7° da Lei n°
4.771/1965 (antigo Codigo Florestal), para permitir a utilizagio de Areas
de Preservagdo Permanente, em casos excepcionais.

A problematica levantada nas ADIs n° 4901, n° 4902 e n° 4903, a
relagdo entre o desenvolvimento econdmico do Estado (art. 3°, II, c/c art.
170, VI da Constituigdo Federal de 1988) e a prote¢ao do meio ambiente
ecologicamente protegido (Art. 225 da Constituicao Federal de 1988), ¢ a
mesma que foi levantada na decisdo cautelar da ADI n° 3.540/2005, o que
poderia levar o intérprete a uma agodada remissao aos seus fundamentos
quando da andlise dos casos que agora chegam a apreciacdo do Pretdrio
Excelso, como se fossem situagoes semelhantes.

Diante desse panorama, este artigo tem por objetivo analisar
os argumentos da decisdo cautelar prolatada na ADI n° 3.540/2005, em
que o Supremo Tribunal Federal, por maioria, negou referendo a decisao
do Ministro Presidente que havia suspendido a eficacia e aplicabilidade
dos dispositivos questionados da Medida Proviséria n® 2.166/2001. Tais
dispositivos permaneceram em vigor até 2012, quando foram revogados
juntamente com a Lei n° 4.771/1965 (antigo Codigo Florestal), pela Lei
n°® 12.651/2012 (novo Codigo Florestal), fato que também ensejou a perda
superveniente do objeto da ADI n° 3.540/2005.

O cotejo da decisdo se da com base na teoria de Neil MacCor-
mick que propde pardmetros para identificar a corre¢do de decisdes em
situagdes praticas e complexas. Para tanto, o trabalho se encontra assim
estruturado: primeiro, apresenta-se um breve esbogo sobre a teoria de Neil
Maccornick quanto aos argumentos interpretativos; em seguida, efetua-se
um levantamento dos argumentos linguisticos, sistémicos e teleologicos da
decisdo do STF; ao final, avalia-se se foram atendidos os requisitos da uni-
versabilidade, consisténcia e coeréncia, para aferir a correcao da decisdao
do STF quanto ao raciocinio que a justifica.
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1 UM BREVE ESBOCO DA TEORIA DE NEIL MACCORMICK
SOBRE OS ARGUMENTOS INTERPRETATIVOS

No art. 93, inc. IX da Constitui¢do Federal de 1988, estabelece-se
que todas as decisdes dos 6rgaos do Poder Judiciario devem ser fundamen-
tadas, sob pena de nulidade. Trata-se de dispositivo decorrente do proprio
conceito de Estado Democratico de Direito, no qual sé podem ser conside-
radas legitimas as decisdes que se fundam em um convencimento racional
dos jurisdicionados. Nesse sentido, para Moreira (1998, p. 90), o controle
extraprocessual deve ser exercido, antes de mais nada, pelos proprios ju-
risdicionados in genere, sendo tal controle uma condi¢do essencial para
que o fortalecimento da confianga na tutela jurisdicional, enquanto fator da
coesdo social e da solidez das institui¢oes.

Nesse contexto, ganham relevo as teorias argumentativas que
objetivam propor parametros para aferir se uma decisdo foi proferida de
forma justificada ou ndo. Dentre essas, destaca-se a desenvolvida por Neil
MacCormick.

MacCormick considera a argumentacdo juridica uma ramifica¢ao
da argumentagdo pratica, tanto quando uma decisdo ¢ tomada a partir do
raciocinio dedutivo da norma (silogistico), como quando sao usados outros
elementos ndo dedutivos, como acontece em determinados casos dificeis
(MACCORMICK, 2006, p. IX). Nestes ultimos casos, a justificacdo da es-
colha entre possiveis deliberagdes rivais dentro do mesmo sistema juridico
operante torna-se critica (MACCORMICK, 2006, p. 127-129).

Afirma MacCormick (2010, p. 70-75) que, ao dar preferéncia a
uma das possiveis leituras em torno do sentido de alguma disposicao le-
gal, o intérprete e aplicador do Direito se utiliza dos seguintes tipos de
argumentos interpretativos: linguisticos, sistémicos e teleologico-avalia-
tivos. Em sintese, os argumentos linguisticos se dividem entre os que se
ocupam do significado ordinario do termo utilizado no texto juridico (lin-
guagem comum) € 0s que se ocupam com o vocabulario especializado da
proposi¢do normativa (linguagem técnica). Os argumentos sistémicos sao
aqueles orientados para a compreensdo das disposigdes normativas como
parte do sistema juridico, divididos em: a) a harmonizag¢ao contextual; b)
o argumento de precedente; ¢) a analogia; d) o légico-conceitual (conceito
geral ja reconhecido na doutrina); e) os principios gerais do Direito; f) o
argumento historico. Os argumentos teleologicos sdo os que se referem a
finalidade de determinadas disposi¢des normativas a partir da presuncgao
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de que foram produzidas por um legislador racional. (MACCORMICK,
2010, p. 70-74).

Tendo em vista a possibilidade de conflitos entre esses tipos de
argumentos, MacCormick (2010, p. 75) afirma que se deve comegar pelos
argumentos linguisticos, passando em seguida para os sistémicos, e so re-
correr aos teleologicos quando os outros tipos de argumentos forem insu-
ficientes. Haveria, assim, uma espécie de “regra de ouro”, criada por parte
da doutrina escocesa e inglesa, que atuaria como uma maxima de sabedoria
pratica, no sentido dar prioridade aos argumentos linguisticos, restando os
argumentos teleologicos como ultimo caso.

Contudo, alerta MacCormick (2010, p. 76), em alguns casos, se-
ria incorreto deixar os argumentos teleologicos para o final, notadamente
quando tal pratica pudesse gerar injustica em relacdo a um principio de
justica reconhecido juridicamente ou quando frustrasse os objetivos das
politicas publicas perseguidos pela legislagao.

Em face dessas consideracdes, ficaria a cargo do julgador saber
como manejar os diversos tipos de argumentos, de sorte a guardar um equi-
librio entre eles (LOPES; BENICIO, 2015, p. 44).

2 ANALISE DOS ARGUMENTOS INTERPRETATIVOS UTILIZA-
DOS NA ADI N° 3.540/2005

As Areas de Prote¢io Permanente - APPs foram criadas pelo atu-
almente revogado Codigo Florestal, Lei 4.771, de 15 de setembro de 1965,
no art. 1°, §2°, inciso II, “com a fungdo ambiental de preservar os recursos
hidricos, a paisagem, a estabilidade geoldgica, a biodiversidade, o fluxo
génico de fauna e flora, proteger o solo e assegurar o bem-estar das popu-
lagdes humanas” (BRASIL, 1965).

Em 2001, editou-se a Medida Proviséria n° 2.166-67 (BRASIL,
2001), que alterou a redagao do art. 4° do citado Codigo de forma a permitir
a supressao de vegetagao nas APPs, nos casos de utilidade publica ou inte-
resse social. Paralelamente, a Medida Provisoria incluiu os incisos IV e V
no §2° do artigo 1°, nos quais definiram-se o que deveria ser entendido por
utilidade publica e interesse social. Ja nos sete paragrafos do art. 4°, foram
previstos outros casos excepcionais de interven¢do humana, incluindo as
situacdes em que seria necessaria apenas a autorizagao do o6rgao de prote-
¢do ambiental federal!, estadual ¢ municipal, contrariando o art. 225, §1°,

1 Em 2006, o Conselho Nacional do Meio Ambiente - CONAMA editou a Resolug@o n°® 369, na qual
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inc. Il da Constituicao Federal de 1988 - CF/88 (BRASIL, 1988), no qual
se estabelece que cabe ao Poder Publico: “definir, em todas as unidades da
Federacgao, espagos territoriais e seus componentes a serem especialmente
protegidos, sendo a alterac@o e a supressao permitidas somente através de
lei, vedada qualquer utilizagao que comprometa a integridade dos atributos
que justifiquem sua prote¢ao” (grifo nosso).

Em face dessa situagdo, o Procurador Geral da Republica ajui-
zou a A¢ao Direta de Inconstitucionalidade — ADI n° 3.540/2005, perante
o Supremo Tribunal Federal - STF, cujo relator foi o Ministro Celso de
Mello (STF, 2005). Na ocasido, foi feito o pedido de liminar tendo sido
inicialmente deferido pelo Ministro Nelson Jobim, Presidente do Tribunal,
em razdo do pedido ter sido realizado no periodo de férias forenses. Fina-
lizadas as férias e retomados os trabalhos, os Ministros pronunciaram-se
sobre a cautelar.

A seguir, apresenta-se uma analise dos argumentos utilizados
pelo Procurador Geral da Republica, autor da ADI n° 3.540/2005, para de-
fender a inconstitucionalidade da Medida Provisoria n® 2.166-67, na parte
em que conferiu a redacdo do art. 4°, caput, e §§1°a 7° da Lei n® 4.771/65,
assim como os argumentos invocados pelos Ministros do STF, na decisao
cautelar prolatada em 1 de setembro de 2005. A analise ¢ realizada a luz da
teoria de Neil MacCormick, distinguindo, portanto, os argumentos inter-
pretativos linguisticos, sistémicos e teleologicos utilizados.

a) Argumentos do Procurador-Geral da Republica

- Argumento linguistico: a Medida Provisoria n°® 2.166-67/2001,
na parte em que conferiu a redagdo do art. 4°, caput, e §§1°a 7° da Lei n°
4.771/1965, violou o art. 225, §1°, III, da CF/88 que exige que os atos de
modificacdo e/ou de supressao dos espagos territoriais especialmente pro-
tegidos se submetam ao postulado da reserva absoluta de lei em sentido
formal.

- Argumento sistémico: a competéncia para autorizar a altera-
¢do e a supressio de Area de Preservagdo Permanente (APP), espécie do
género espaco territorial especialmente protegido, ¢ exclusiva do Poder
Legislativo, ndo sendo tal competéncia objeto de delegac@o a autoridade
administrativa.

- Argumento teleologico: o art. 225 da CF/88 determina a prote-
¢ao do meio ambiente ecologicamente equilibrado e a Medida Provisoria

regulamentou os casos excepcionais de utilidade publica, interesse social ou baixo impacto ambiental,
que possibilitam a intervengdo ou supressao de vegetagdo em APP.

140 Veredas do Direito, Belo Horizonte, - v.13 - n.27 - p.135-155 - Setembro/Dezembro de 2016



Ana Maria D’Avila Lopes & Diego Monte Teixeira

n°® 2.166-67/2001, na parte em que conferiu a redac¢ao do art. 4°, caput, e
§§1°a 7° da Lei n® 4.771/1965, tem a finalidade oposta, uma vez que per-
mite a utilizacdo de APPs em determinados casos.

b) Argumentos do Ministro Celso de Mello (Relator)

- Argumento linguistico: somente a alteracao e a supressao do re-
gime juridico pertinente aos espagos territoriais especialmente protegidos
¢ que se qualificam, por efeito da clausula inscrita no art. 225, 1°, III da
CF/88, como matérias sujeitas ao principio da reserva de lei formal, ndo
abrangendo os casos de supressao da vegetacdo nelas existentes.

- Argumentos sistémicos: 1) O direito fundamental ao meio am-
biente ecologicamente equilibrado figura na categoria dos direitos de ter-
ceira geracao, conforme doutrina de Celso Lafer e de Paulo Affonso Leme
Machado, além de precedente do proprio STF (RTJ 158/205-206); ii) Ha
um vinculo entre o meio ambiente ecologicamente equilibrado e o gozo
de condi¢des de vida adequada ao género humano, de modo que o meio
ambiente constitui patriménio publico a ser necessariamente assegurado
e protegido pelos organismos sociais e pelas instituigdes estatais, tal qual
o disposto na Declarag@o de Estocolmo sobre meio ambiente de 1972, na
Conferéncia das Na¢oes Unidas sobre Meio Ambiente e Desenvolvimento
(Rio 92), além da abordagem doutrinaria de Geraldo Eulalio do Nasci-
mento e Silva e de Jos¢ Afonso da Silva; iii) A doutrina entende que o
meio ambiente ecologicamente equilibrado, enquanto patriménio publico,
qualifica-se como encargo irrenunciavel do Poder Publico e da coletivida-
de que se impde sempre em beneficio da presente e das futuras geracdes.
Exemplos de doutrinadores citados: Maria Sylvia Zanella de Pietro e Luis
Roberto Barroso; iiii) A doutrina defende que os ordenamentos juridicos
nacionais e as formulagdes no plano internacional ndo mais estdo alheios
a realidade que qualifica o direito a0 meio ambiente ecologicamente equi-
librado como de titularidade coletiva. Exemplo de doutrinadores citados:
2.166-67/2001 foi editada com absoluta fidelidade a tais valores constitu-
cionais e a pratica dos ultimos quatro anos (conforme manifestagdes apre-
sentadas por amici curiae) nao resultou em efeito predatorio ao patrimonio
ambiental.

- Argumentos teleologicos: 1) A superagao do antagonismo entre
o imperativo de desenvolvimento nacional (art. 3°, II, CF/88) e a necessi-
dade de preservagdo da integridade do meio ambiente (art. 225, CF/88),
depende da situagdo concreta, dos interesses e direitos postos em situagao
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de conflito, em ordem a harmoniza-los e a impedir que se aniquilem reci-
procamente, tendo-se como vetor interpretativo o principio do desenvol-
vimento sustentavel, tal como formulado na Declara¢do do Rio de Janeiro
sobre Meio Ambiente e Desenvolvimento — Rio 92 e reconhecido na dou-
trina. Doutrinadores citados: Celso Antonio Pacheco Fiorillo, Luis Paulo
Sirvinskas, Marcelo Abelha Rodrigues, Nicolao Dino de Castro ¢ Costa
Neto, Daniel Sarmento, Luis Roberto Barroso, José Carlos Vieira de An-
drade, J. J. Gomes Canotilho, Edilsom Pereira de Farias, Wilson Antonio
Steinmez e Suzana de Toledo Barros; ii) Os dispositivos questionados, lon-
ge de comprometer os valores consagrados no art. 225 da CF/88, estariam
a estabelecer mecanismos de controle pelo Estado das atividades desenvol-
vidas no ambito das areas de preservagao permanente.

¢) Argumentos do Ministro Nelson Jobim (Presidente do STF)

- Argumento linguistico: as alteragdes e a supressao referidas no
inciso Il do §1° do art. 225 da CF/88 dizem respeito a propria constitui¢ao
do espago geografico, abrangido pela area de preservagao e ndo a supres-
sdo da vegetagdo nelas existente.

- Argumento sistémico: o STF, no caso da Chapada dos Veadei-
ros, teria assentado que nao s6 a supressao da area de preservagdo, como
também a alteracao no seu desenho topografico deveria ser objeto de lei,
nao ficando ao alvedrio do Poder Executivo. Contudo, no caso em espécie,
o objeto dos dispositivos questionados seria apenas a forma pela qual se
viabilizaria a exploragdo de area estabelecida de preservagcdo ambiental.
d) Argumentos do Ministro Eros Grau

- Argumento linguistico: a manifestacao do legislativo, a que se
refere o inciso Il do §1° do art. 225 da CF/88 diz respeito as alteracdes e
supressoes de espacos territoriais especialmente protegidos, ndo a vegeta-
¢do existente nessas areas.

e) Argumentos do Ministro Carlos Britto

- Argumentos linguisticos: 1) O termo “suprimir” equivale a ex-
tinguir, extirpar, arrancar, erradicar, eliminar. Ja o termo “vegetagao” seria
o coletivo de vegetal, ou todo um conjunto de espécimes botanicas; ii) A
parte final do inciso III do §1°, do art. 225 da CF/88 institui uma limitagdo
constitucional para o proprio Legislativo, ou seja, até mesmo via lei seria
vedada qualquer utilizagdo que comprometesse a integridade dos atributos
do espago protegido.

- Argumento sistémico: quando se trata de caso de desapropria-
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¢do de um bem individual, quem define, quem lista as hipdteses de inte-
resse social, de utilidade social, de necessidade publica, ¢ a lei, lei formal.
Enquanto que, no caso sob apreciagdo, a Medida Provisoria delegou tudo
ao critério das entidades administrativas;

- Argumento teleologico: perpassa por toda a Medida Provisoria
n°® 2.166-67/2001 um espirito de leniéncia, frouxidado, de tal maneira que
até a vegetacdo que protege as nascentes poderao ser suprimidas.

f) Argumentos do Ministro Cezar Peluso

- Argumento linguistico: a primeira ora¢ao do periodo do texto
do art. 225, §1°, Il da CF/88 trata da alteragdo e supressdo do espago
especialmente protegido, enquanto que a segunda trata do uso do espago.
Assim, a Constitui¢ao so6 impde a exigéncia de lei a alteragdo e a supressao
do espaco, o que ndo seria o caso da Medida Provisoria questionada, que
apenas esta regulando o uso.

- Argumento teleologico: a interpretacao literal acima menciona-
da também corresponde a racionalidade da norma do art. 225, §1°, Il da
CF/88, primeiro porque se ndo fosse assim, ficariam inviabilizados uma
série de projetos, de atividades e de obras de interesse publico e de carater
urgente, pela auséncia de uma regulamentagao legal; segundo porque seria
mais facil controlar a pratica de um ato administrativo do que a edi¢ao de
uma lei em sentido formal.

g) Argumentos da Ministra Ellen Grace

- Argumento sistémico: as razdes do voto do Ministro Relator,
somaram-se aquelas apresentadas pelos amici curiae, quando elencaram
um grande numero de iniciativas de obras importantes que estariam invia-
bilizadas pela manutengdo da medida liminar concedida na decisdo sob
referendo do Plenario.

h) Argumentos do Ministro Marco Aurélio

- Argumento linguistico: o vocabulo “alteracdo” tem significa-
do vernacular proprio, sendo que o constituinte de 1988 ndo estabeleceu
excegdes quanto ao objeto dessa alteracdo. Assim, onde a CF/88 exige a
existéncia de lei, ndo se pode admitir que a alteragdo possa ocorrer por
meio de Medida Provisoria.

- Argumentos sistémicos: 1) Nao competia ao Chefe do Poder
Executivo disciplinar matéria que podia implicar prejuizo irrecuperavel,
além dos requisitos de urgéncia e relevancia para a edicdo de uma medida
provisoria nao estarem presentes, considerando que o Codigo Florestal es-
tava em vigor ha muitos anos; ii) Ocorreu vicio formal na normatizagao da
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matéria, a qual deveria ter passado pelo crivo dos representantes do povo
brasileiro - os deputados federais, e pelos representantes dos Estados - os
senadores; iii) Todos os dispositivos do art. 225 remetem sua regulacdo a
lei em sentido formal e material, sendo que jamais o STF teria assentado
ser possivel a regulamentagdo, em si, da CF/88 via medida provisoria; iiii)
O dispositivo do inciso III, do §1° do art. 225 da CF/88 esta direcionado,
necessariamente, a edicdo de uma lei que, apreciadas as circunstancias en-
volvidas no projeto respectivo, abra exce¢do a preservacao, a intangibili-
dade do espaco territorial que se tenha como protegido.

- Argumento teleologico: sopesando os valores relativos ao de-
senvolvimento econdmico e a preservagao visada pela CF/88, encontra-se
risco maior na manutencao da Medida Provisoria n® 2.166-67/2001.

i) Argumentos do Ministro Sepulveda Pertence

- Argumento sistémico: reportou-se ao voto do Ministro Relator
na parte que afirma que a Medida Provisoria substituiu a redag@o original
do Codigo Florestal, que seria mais aberta do que a redagdo da propria
Medida Provisdria n® 2.166-67/2001.

j) Argumentos constantes na Ementa da Decisao

- Argumento linguistico: somente a alteragdo e a supressao do re-
gime juridico pertinente aos espagos territoriais especialmente protegidos
qualificam-se, por efeito da clausula inscrita no art. 225, § 1°, 11, da CF/88,
como matérias sujeitas ao principio da reserva legal.

- Argumentos sistémicos: i) Todos tém direito ao meio ambiente
ecologicamente equilibrado. Trata-se de um tipico direito de terceira ge-
racdo (ou de novissima dimensao), que assiste a todo o género humano;
ii) Incumbe ao Estado e a propria coletividade, a especial obrigagdo de
defender e preservar, em beneficio das presentes e futuras geragoes, esse
direito de titularidade coletiva e de carater transindividual; iii) O adim-
plemento desse encargo, que ¢ irrenuncidvel, representa a garantia de que
ndo se instaurardo, no seio da coletividade, os graves conflitos intergene-
racionais marcados pelo desrespeito ao dever de solidariedade, que a todos
se impde, na protecdo desse bem essencial de uso comum das pessoas em
geral; iiii) A incolumidade do meio ambiente ndo pode ser comprometida
por interesses empresariais nem ficar dependente de motivagdes de indo-
le meramente econdmica, ainda mais se se tiver presente que a atividade
econdmica, considerada a disciplina constitucional que a rege, esta subor-
dinada, dentre outros principios gerais, aquele que privilegia a “defesa do
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carater legal e de natureza constitucional objetivam viabilizar a tutela efe-
tiva do meio ambiente, para que nao se alterem as propriedades e os atribu-
tos que lhe sdo inerentes, o que provocaria inaceitavel comprometimento
da satde, seguranca, cultura, trabalho ¢ bem-estar da populaggo, além de
causar graves danos ecologicos ao patriménio ambiental, considerado este
sustentavel, além de impregnado de carater eminentemente constitucional,
encontra suporte legitimador em compromissos internacionais assumidos
pelo Estado brasileiro e representa fator de obtencdo do justo equilibrio
entre as exigéncias da economia e as da ecologia, subordinada, no entanto,
a invocagao desse postulado, quando ocorrente situacdo de conflito entre
valores constitucionais relevantes, a uma condicao inafastavel, cuja ob-
servancia ndo comprometa nem esvazie o conteudo essencial de um dos
mais significativos direitos fundamentais: o direito a preservacao do meio
ambiente, que traduz bem de uso comum da generalidade das pessoas, a ser
resguardado em favor das presentes e futuras geracdes;

- Argumentos teleologicos: 1) A Medida Provisoria n°® 2.166-
67/2001, na parte em que introduziu significativas alteragdes no art. 4° do
antigo Codigo Florestal, longe de comprometer os valores constitucionais
consagrados no art. 225 da CF/88, estabeleceu, ao contrario, mecanismos
que permitem um real controle, pelo Estado, das atividades desenvolvi-
das no ambito das APPs, em ordem a impedir a¢des predatorias e lesivas
ao patrimonio ambiental, cuja situacdo de maior vulnerabilidade reclama
protecdo mais intensa, agora propiciada, de modo adequado com o texto
constitucional, pelo diploma normativo em questdo; ii) E licito ao Poder
Publico - qualquer que seja a dimensao institucional em que se posicione
na estrutura federativa autorizar, licenciar ou permitir a execucao de obras
e/ou a realizagdo de servigos no ambito dos espagos territoriais especial-
mente protegidos, desde que, além de observadas as restrigdes, limitagcdes
e exigéncias abstratamente estabelecidas em lei, ndo resulte comprometi-
da a integridade dos atributos que justificaram, quanto a tais territorios, a
institui¢do de regime juridico de protecdo especial (CF/88, art. 225, § 1°,
I10).
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3 A APLICACAO DOS REQUISITOS DE UNIVERSABILIDADE,
CONSISTENCIA E COERENCIA PROPOSTOS POR MACCOR-
MICK

Se de um lado concorda-se com Streck (2014, p. 19), no sen-
tido de que o grande desafio da doutrina brasileira atual ¢ estabelecer as
condigdes para o fortalecimento de um espago democratico de edificagdo
da legalidade, plasmado no texto constitucional, constata-se que, mesmo
os principais defensores da possibilidade de uma argumentagdo dedutiva
do texto da lei, como Alexy ¢ MacCormick, reconhecem a insuficiéncia
dessa dedug@o nos chamados casos dificeis. Do mesmo modo, até positi-
vistas como H.L.A Hart reconhecem a existéncia de determinados casos
nos quais o Direito ndo fornece diretamente os elementos para uma decisao
(TOMAZETTE, 2011, p. 163).

Conforme apontado no topico 2, o caso da ADI n° 3.540/2005 ¢é
mais um dos tipicos hard cases, em que nao had como se deduzir da letra
da Lei a decisdo a ser tomada. Diante de casos como este, Neil MacCor-
mick propde uma justificacdo de segunda ordem, de sorte que a decisdo
deve observar os requisitos de universabilidade, consisténcia e coeréncia
(MACCORMICK, 2008, p. 247).

O requisito da universabilidade se da a partir da aplicagdo do
principio da igualdade, de forma a impedir, em linha de principio, decisdes
diferentes para situagdes semelhantes. Isso porque “a nogdo de justica for-
mal exige que a justificacdo de decisdes em casos individuais seja sempre
fundamentada em proposi¢des universais que o juiz esteja disposto a ado-
tar como base para determinar outros casos semelhantes e decidi-los de
modo semelhante ao atual” (MACCORMICK, 2006,p. 126).

Pelo requisito da consisténcia, a decisdo deve se apoiar em argu-
mentos que ndo se contradigam entre si (LOPES; BENICIO, 2015, p. 50).
Para Atienza (2006, p. 128), o requisito da consisténcia deve ser estendido
a premissa fatica, de tal maneira que a decisao esteja de acordo com a reali-
dade apresentada em termos de prova. A andlise desse aspecto, entretanto,
ndo sera necessaria para o cotejo dos argumentos da medida cautelar na
ADI n° 3.540/2005, por se tratar de controle abstrato de constitucionalida-
de em que a matéria discutida €, eminentemente, de direito.

O requisito da coeréncia, por sua vez, exige que as varias normas
de um sistema facam sentido quando consideradas em conjunto (MAC-
CORMICK, 2006, p. 197), ou seja, o critério da coeréncia diz respeito a
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justificagdo da decisdo no contexto geral do sistema juridico.

Concluindo com Martins, Roesler e Jesus (2011, p. 214-215),
ha duas distingdes importantes entre consisténcia e coeréncia para Neil
MacCormick: a primeira diz respeito a consisténcia ligada a ideia de ndo
contradi¢do légica entre duas ou mais regras, enquanto que a coeréncia
estaria presente quando o grupo de proposicdes, tomadas em seu conjunto,
faz sentido como um todo; a segunda refere-se a ligagdo entre a ideia de
coeréncia e o carater valorativo do ordenamento juridico, de forma que a
coeréncia seria a “compatibilidade axioldgica entre duas ou mais regras,
todas justificaveis em vista de um principio comum”.

Dentro desse quadro, e a partir das tabelas constantes no tdpico
2, passa-se a verificar se foram cumpridos os requisitos da universabili-
dade, consisténcia, e coeréncia na decisdo cautelar proferida na ADI n°
3.540/2005.

3.1 Universabilidade

A partir de uma visdo geral da decisdo, ou seja, sem considerar
os votos dos Ministros unitariamente, observa-se que a decisdo cautelar
proferida na ADI n° 3.540/2005 ndo cumpre com o requisito da universa-
bilidade, haja vista ter sido a primeira e unica vez que o Supremo Tribunal
Federal admitiu, de forma excepcional, a possibilidade de regulamentagio
de um dos dispositivos do art. 225 da CF/88 por meio de uma medida
provisoria.

Tal aspecto restou esclarecido no Plenario com a argumentacao
do Ministro Marco Aurélio: “Incisos e paragrafos do artigo 225 remetem
a lei [...] Jamais o Supremo Tribunal Federal assentou ser possivel a regu-
lamentacdo, em lei, da Constituicdo Federal via medida provisoria” (STF,
2005, p. 589).

Contudo, os votos de cada um dos Ministros, com exce¢ao dos
votos dos Ministros Carlos Britto e Marco Aurélio, admitem a possibilida-
de de diminui¢do do espectro de protecdo de espagos especialmente pro-
tegidos por meio de uma medida provisoria, apesar de terem sido criados
com o claro propoésito de assegurar a efetividade da higidez ambiental.

3.2 Consisténcia

O Ministro-Relator, Celso de Mello, foi o responsavel pelo voto
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condutor da decis@o encampada pela maioria do Plenario, e o fez, como de
costume, por meio de uma construgdo hermenéutica complexa e apoiado
em doutrina abrangente sobre as questdes ambientais.

No entanto, os argumentos utilizados pelo Ministro Celso de
Mello na interpretagdo constitucional do art. 225, §1°, III da CF/88 revela-
ram-se contraditorios entre si e, mesmo assim, influenciaram a decisdo da
maioria de seus pares.

De inicio, o Ministro dedicou sete paginas do seu voto em defesa
de uma interpretacao sistematica do art. 225 da CF/88, elevando o direito
ao meio ambiente ecologicamente equilibrado ao patamar de um direito
fundamental de 3* geragdo, cuja titularidade transcende o plano das pre-
sentes geragdes ¢ ultrapassa o ambito nacional de protegdo para ser fiel ao
compromisso das Nagdes em prol de toda a Humanidade (STF, 2015, p.
542-548).

Aqui, observa-se a rica carga argumentativa do Ministro Celso
de Mello, que bem divisa a forga diplice do direito ao meio ambiente eco-
logicamente equilibrado, concebido tanto como um direito humano, de-
vendo ser assegurando no plano internacional, quanto como um direito
fundamental, devidamente positivado e protegido na esfera constitucional
brasileira.

Reforgou o Ministro-Relator esse entendimento ao citar no seu
voto a Declaragdo de Estocolmo sobre Meio Ambiente de 1972 e a Con-
feréncia das Nagdes Unidas sobre Meio Ambiente e Desenvolvimento
(Rio 92), juntamente com diversos posicionamentos doutrinarios que re-
conhecem o direito ao meio ambiente ecologicamente equilibrado como
um direito humano constante em documentos internacionais de hierarquia
supralegal®, que embora ndo possam ser utilizados como parametros para
o controle de constitucionalidade, constituem fonte interpretativa para a
compreensao e aplicagdo das normas nacionais em virtude da sua relevan-
cia para a prote¢do da dignidade humana.

Do mesmo modo, ao afirmar que o meio ambiente constitui pa-
trimonio publico a ser “necessariamente assegurado e protegido pelos or-
ganismos sociais e pelas institui¢des estatais” (STF, 2005, p. 547) deixou
0 Ministro Celso de Mello entrever o carater indisponivel desse direito,
refletindo um dever ndo apenas moral, mas juridico na transmissao de tal
patriménio para as futuras geragdes. (MILARE, 2015, p. 175).

Logo, em seguida, quebrando a linha argumentativa que vinha

2 Conforme posicionamento do STF no Recurso Extraordinario n® 466.343-1/SP (STF, 2008).
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desenvolvendo em prol do referido direito fundamental, o Ministro Rela-
tor afirmou que a Medida Proviséria n° 2.166-67/2001 guardava absoluta
fidelidade aos valores constitucionais e que a pratica dos quatro anos de vi-
géncia dessa norma ndo tinha evidenciado qualquer efeito lesivo e predato-
rio ao patrimonio ambiental, tal qual argumentado pelos representantes do
Poder Executivo que atuaram nos autos em defesa da constitucionalidade
da citada Medida Provisoéria (STF, 2005, p. 549-556).

Ora, se a Medida Proviséria n° 2.166-67/2001, na parte em que
conferiu a redagdo do art. 4°, caput, e §§1° a 7° da Lei n° 4.771/1965, alte-
rou a utilizacdo das APPs, de maneira a relativizar o regime de preserva-
¢do permanente em determinados casos, como dizer que tal norma estaria
em conformidade com os valores constitucionais que preconizam o direito
fundamental ao meio ambiente ecologicamente equilibrado?

A permissao para a intervencao em areas declaradas em lei como
de preservagao permanente, inexoravelmente, acarretara prejuizos ao meio
ambiente, o que se poderia discutir — de um lado ou de outro — ¢ se as inter-
vengdes nessas areas seriam de tal monta a afetar o equilibrio ambiental, e
assim atingir ou nao o nucleo do direito fundamental protegido, mas argu-
mentos com esse feitio ndo foram aprofundados pelos Ministros.

Alias, um breve embate foi travado no Plenario, a partir do voto
do Ministro Carlos Britto quando tentava levar a cabo uma interpretacao
conforme a CF/88 dos dispositivos da Medida Provisérian® 2.166-67/2001,
de forma a evitar que os 6rgdos administrativos tivessem ampla discricio-
nariedade para autorizar até a supressao da vegetagdo das APPs. O embate,
entretanto, ndo se prolongou, na medida em que o Ministro Celso de Mello
assentou que a propria clausula constitucional (art. 225, §1°, I1I) veda qual-
quer utilizagdo do espaco protegido que possa comprometer a integridade
dos atributos que justifiquem sua protegdo (STF, 2005, p. 576-579).

Ja o Ministro Marco Aurélio manifestou que o termo “alteracao”
do espaco protegido, poderia, no caso sob apreciacdo, implicar a total su-
pressdo de vegetacdo em APP, representando uma alteragdo substancial,
que ndo poderia ocorrer por meio de medida provisoria STF, 2005, p.
591).

Em sintese, apos efetuar uma longa defesa do direito ao meio
ambiente ecologicamente equilibrado, o Ministro Relator Celso de Mello,
sem analisar os beneficios das APPs para a efetividade do referido direito
fundamental® e os potenciais riscos que seriam causados a partir da previ-

3 As fungdes ambientais das APPs encontram-se previstas no art. 3°, I, do Codigo Florestal vigente:
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sdo em Medida Proviséria para a intervencao nessas areas, concluiu que
essa norma regulamentadora representaria um avango no fortalecimento
das medidas destinadas a preservag@o dos atributos que caracterizam as
APPs.

O que se observa da leitura dos votos dos Ministros, na verda-
de, ¢ que a Medida Provisoria n° 2.166-67/2001 impugnada foi emitida
para privilegiar o desenvolvimento nacional (art. 3°, II, da CF/88), tanto
assim que o proprio Ministro-Relator destacaria mais tarde a existéncia
de um permanente estado de tensdo entre esse valor constitucional e o do
equilibrio ambiental, devendo ser ponderados em ordem a harmoniza-los,
tendo como vetor interpretativo o principio do desenvolvimento sustenta-
vel (STF, 2005, p. 565). Todavia, as razoes pelas quais se entendeu pela
prevaléncia do desenvolvimento nacional ndo foram apontadas.

A contradi¢do dos argumentos do Ministro Relator, no sentido de
que a Medida Provisoria n° 2.166-67/2001 estaria a se harmonizar com os
valores constitucionais de ordem ambiental, resta evidente no argumento
teleoldgico invocado pelo Ministro Cezar Peluso, quando afirma que a in-
terpretacao do dispositivo do art. 225, §1°, III da CF/88 dada pelo Relator
corresponde a racionalidade da norma, tendo que vista que sem a Medida
Provisoria “em primeiro lugar, [...] se inviabilizaria uma série de projetos,
de atividades e de obras de interesse publico e de carater urgente, por de-
penderem de regulamentagado, de autorizagao ou de licenciamento median-
te ato do Poder Legislativo, que demanda tempol...]” (STF, 2005, p. 583).

Tendo em vista que os Ministros Nelson Jobim, Eros Grau, Ellen
Grace, Sepulveda Pertence e Cezar Peluso acompanharam a interpretagao
do dispositivo constitucional adotada pelo Ministro Relator, poder-se-ia
aqui registrar uma inconsisténcia por arrastamento. Tanto assim que a
maior parte da ementa da decisdo cautelar da ADI n° 3.540/2005 ¢é desti-
nada a ressaltar que a Medida Proviséria n® 2.166-67/2001 foi editada com
o intuito de conferir efetividade ao direito fundamental ao meio ambiente
ecologicamente equilibrado, mas remete, a0 mesmo tempo, a questdo do
desenvolvimento econdmico do pais.

Em relacdo ao argumento linguistico, ndo se vislumbram incon-
sisténcias na interpretagdo do art. 225, §1° da CF/88 realizada pelo Minis-
tro Relator, que entendeu que somente para a alteracao e a supressdo do re-
gime juridico pertinente aos espagos territoriais especialmente protegidos
era necessaria a reserva de lei.

preservar os recursos hidricos, a paisagem, a estabilidade geologica e a biodiversidade, facilitar o fluxo
génico de fauna e flora, proteger o solo e assegurar o bem-estar das populagdes humanas (BRASIL,
2012).
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3.3 Coeréncia

A nogdo de coeréncia reclama uma racionalidade que deve trans-
parecer na decisdo tanto de maneira interna, no que concerne aos proprios
argumentos utilizados na decisao, quanto externa, na medida em que deve
haver uma conexao racional entre os argumentos utilizados, os fatos nar-
rados e o ordenamento juridico como um todo (MARTINS, ROESLER e
JESUS, 2011, p. 215).

Da analise dos argumentos elencados na ementa da decisdo (ta-
bela n°® 10), verifica-se que, a partir de uma nocao externa, a decisdo mos-
tra-se coerente, tendo em vista ter sido invocado o principio fundamental
do desenvolvimento nacional, previsto no art. 3°, II da CF/88, assim como
o principio do desenvolvimento sustentavel, valor ja assimilado em diver-
sos tratados internacionais, “como fator de obtencdo do justo equilibrio
entre as exigéncias da economia e da ecologia” (STF, 2005). O Pretorio
Excelso, ao invocar esses principios, demonstra um trunfo para garantir
uma relativa coeréncia do julgado, de sorte a harmonizar o grupo de propo-
si¢Oes constitucionais relativas ao desenvolvimento econémico (art. 3°, 11
da CF/88) e anecessidade de preservagdo da integridade do meio ambiente
(art. 170, VI e 225 da CF/88).

No que tange aos argumentos internos da propria decisdo, en-
tretanto, ndo se pode dizer que o requisito da coeréncia foi atendido. Isto
porque, se bem a Medida Provisoria n° 2.166-67/2001 nao afronta a letra
da norma contida no art. 225, § 1°, III, da CF/88, no qual apenas para a
alteragdo ou supressao de APPs ¢ exigida lei formal, a possibilidade de su-
primir a vegetacao nessa areas, por meio de autorizagdes administrativas,
pode comprometer grave e definitivamente o equilibrio ecologico nelas
existentes. A desconsideracdo desse aspecto nos argumentos desenvolvi-
dos esvazia a invocagdo pura e simples do principio do desenvolvimento
sustentavel e deixa transparecer a incoeréncia da decisdo.

CONCLUSAO

A decisdo cautelar da ADI n° 3.540/2005 proferida pelo Supremo
Tribunal Federal (STF) sobre a validade da Medida Proviséria n° 2.166-
67/2001, que regulamentou as hipoteses de utilizagio de Areas de Pre-
servacdo Permanente (art. 4°, caput, e §§1° a 7° da Lei n°® 4.771/1965),
constitui um tipico hard case. Um caso ¢ considerado dificil quando ndo se
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consegue deduzir diretamente da letra da lei a decisdo a ser tomada. Nessas
situagdes, ¢ necessario recorrer a critérios especiais para aferir a corregao
da decisdo, tendo em vista que, em um Estado Democratico de Direito, as
decisdes judiciais devem ser racionalmente justificadas.

A necessidade das decisdes judicias serem adequadamente fun-
damentadas e os critérios para avaliar o atendimento a essa exigéncia vém
sendo abordados pelas teorias argumentativas. Dentre essas teorias, desta-
ca-se a defendida por Neil MacCormick, que propde a universabilidade,
a consisténcia e a coeréncia como critérios para determinar a correcao de
uma decisao.

Acompanhando essa proposta, no presente artigo foram inicial-
mente identificados os tipos de argumentos interpretativos, utilizados pelo
autor e por cada um dos Ministros do STF na decisdo cautelar ADI n
3.540/2005 (argumentos linguisticos, sistematicos e teleologicos), para,
posteriormente, analisar a corre¢do da decis@o a partir do atendimento aos
trés critérios propostos por Neil MacCormick.

Da analise empreendida neste trabalho, concluiu-se que a decisdo
cautelar da ADI n° 3.540/2005 ndo ¢ universalizavel, porque a possibilidade
da regulamentagdo de um dispositivo do art. 225 da Constitui¢ao Federal
de 1988 por meio de uma Medida Provisoria foi considerada uma situagao
excepcional, ndo devendo, portanto, ser repetida. Nao ¢ também consisten-
te porque os argumentos sistémicos utilizados no voto do Ministro-Relator,
com os quais concordou a maioria dos Ministros, mostraram-se contradi-
torios. Finalmente, embora aparentemente coerente sob uma perspectiva
externa, a partir da harmonizagao do grupo de proposi¢des constitucionais
relativas ao desenvolvimento econdmico (art. 3°, II da CF/88) e a necessi-
dade de preservagao da integridade do meio ambiente (art. 170, VIe 225 da
CF/88), a inexisténcia de uma analise sobre o potencial comprometimento
do equilibrio ecologico pela supressdo de vegetacdo em APPs, a partir de
previsdes da norma impugnada, esvazia a argumentagao pura e simples do
principio do desenvolvimento sustentavel e revela a incoeréncia interna da
decisdo.

Ha, entretanto, que se reconhecer alguns aspectos positivos da
decisdo, haja vista ter tecido uma interpretacdo sistematica do art. 225 da
Constitui¢do Federal de 1988, de forma a elevar o direito ao meio ambiente
ecologicamente equilibrado ao patamar de um direito fundamental de ter-
ceira geracdo, inclusive tracando uma interligagao desse direito fundamen-
tal com os anseios dos direitos humanos no plano internacional. Assim, os

o
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argumentos utilizados na decis@o seriam sugestivos para uma revisitagao
quando da analise pelo Pretorio Excelso em casos assemelhados em que
existisse uma tensao entre os ideais do desenvolvimento econdmico e o
meio ambiente. Todavia, se a decisdo proferida na ADI n° 3.540/2005 ndo
esta baseada em argumentos universalizdveis, consistentes e coerentes, ndo
pode ser considerada uma solucdo adequada, nem legitima no Estado De-
mocratico de Direito, ndo devendo servir para orientar a analise de casos
aparentemente similares como os veiculados nas ADIs 4901, 4902 e 4903
sobre o novo Cadigo Florestal.
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RESUMO

MEste artigo apresenta o didlogo entre o Direito Ambiental e o Direito Urbanistico
para a construgdo das cidades sustentaveis e fornece um panorama sobre o Estudo
de Impacto de Vizinhanga, apresentando suas diferengas e similaridades em rela-
¢do ao Estudo de Impacto Ambiental. A partir de conceitos sobre o direito de pro-
priedade e sua fungao socioambiental e a aplica¢do dos principios da prevencao e
da precaucdo, o objetivo geral do artigo ¢ analisar a interface das duas disciplinas,
bem como avaliar a obrigatoriedade do Estudo de Impacto de Vizinhanga em caso
de omissdo legislativa municipal. A metodologia se baseou numa pesquisa explo-
ratéria e qualitativa, utilizando-se o método hipotético-dedutivo e o procedimento
bibliografico. Concluiu-se pela necessidade de edi¢do de lei municipal para man-
ter a obrigatoriedade de apresentagdo do estudo, em razdo do interesse local e da
atribui¢do municipal, de acordo com o artigo 30 da Constituigao Federal, além dos
principios da legalidade e da reserva legal, pois o artigo 36 do Estatuto da Cidade
ndo ¢ autoaplicavel.

Palavras-chave: Estudo de Impacto de Vizinhanga; Estudo de Impacto Ambien-
tal; Estatuto da Cidade; politica urbana.
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THE OBLIGATION OF THE NEIGHBORHOOD IMPACT STUDY AND
THE MUNICIPAL LEGISLATIVE OMISSION

ABSTRACT

This paper presents the dialogue between Environmental Law and Urban
Law to build sustainable cities and it also provides a panorama of the
Neighborhood Impact Study, presenting their differences and similarities
related to the Environmental Impact Study. From concepts about property
right and its social and environmental role and the application of the
principles of prevention and precaution, the aim of this paper is to analyze
the interface of the two disciplines, as well as to evaluate the obligation
to present neighborhood impact study in case of municipal legislative
omission. The methodology was based on an exploratory and qualitative
research, using a hypothetical-deductive method and the bibliographic
procedure. It was concluded that there is a need to edit the municipal law to
maintain the mandatory presentation of the study, due to the local interest
and the municipal jurisdiction, according to Article 30 of the Federal
constitution in addition to the principles of legality and legal reserve, since
article 36 of City Statute is not self-enforcing.

Keywords: Neighborhood Impact Study; Environmental Impact Study;
City Statute Law, urban policy.
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INTRODUCAO

O desenvolvimento da politica urbana no Brasil, prevista no art.
182 da Constituicao Federal, foi aprimorado com a promulga¢ao do Esta-
tuto da Cidade (Lei 10.527/2001), que definiu, dentre outros instrumentos,
o Estudo de Impacto de Vizinhanga (EIV). O estudo tem o escopo de ava-
liar os impactos positivos e negativos do empreendimento ou atividade
em relacdo a qualidade de vida da populacao residente na area e suas pro-
ximidades, garantindo-se assim o convivio social entre os moradores dos
centros urbanos.

O EIV, assim como o Estudo Prévio de Impacto Ambiental (EIA),
sdo espécies de Avaliagdo de Impactos que utilizam como base os princi-
pios da precaugdo e da prevencdo, os quais auxiliam a Administracdo Pu-
blica na tomada de decisdo sobre a instalacdo de certos empreendimentos
no territorio brasileiro.

Tais principios, largamente utilizados no Direito Ambiental, pas-
sam assim a fazer parte do Direito Urbanistico, corroborando ainda mais
para a ideia da existéncia de uma verdadeira interface entre as duas disci-
plinas juridicas, que foram construidas e que ganharam autonomia num
passado recente, se comparadas as materias mais tradicionais do Direito.

Deve-se ainda ser levado em consideragao que, no caso das cida-
des, os espagos urbanos sdo os locais em que a protecdo do meio ambiente
se efetiva, havendo, assim, constante dialogo entre as normas ambientais e
urbanisticas para as almejadas cidades sustentaveis.

Embora clara a importancia do EIV para o planejamento terri-
torial dos municipios, para a garantia do bem-estar dos habitantes e para
o atendimento a funcdo social da propriedade, fato ¢ que nem todos os
municipios brasileiros possuem leis que especificam as atividades sujeitas
ao EIV, possibilitando, desta forma, uma maior incidéncia de impactos ne-
gativos na vizinhanga, sem contrapartidas ou mitigagdes, ante a omissao
legislativa.

O objetivo geral do artigo € demonstrar a interface entre o Direito
Ambiental e o Direito Urbanistico de forma a construir um Direito Urba-
no-Ambiental, além de analisar as diferencas ¢ similaridades entre o EIA
e o EIV e, por fim, discutir sobre a obrigatoriedade ou ndo do instrumento
jus-urbanistico em caso de omissdo legislativa municipal.

A metodologia baseou-se numa pesquisa exploratéria e quali-
tativa, utilizando-se o método hipotético-dedutivo e o procedimento bi-
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bliografico, a partir do levantamento, leitura e analise da doutrina, leis e
jurisprudéncia sobre o tema. A primeira fase se deu com a busca e organi-
zacao dos documentos, passando-se por uma pré analise de seu contetdo.
A seguir, procedeu-se a escolha e analise dos documentos, explorando o
material encontrado.

Segundo Marconi e Lakatos (2003), no método cientifico hipoté-
tico-dedutivo desenvolvido por Karl Popper, parte-se de um problema, ao
qual se oferece uma solucdo provisoria, a teoria-tentativa, passando-se de-
pois a criticar a solug@o, com vista a eliminacao do erro, de modo que esse
processo se renovaria a si mesmo, dando surgimento a novos problemas.

O problema pesquisado foi a obrigatoriedade de apresentacao
do EIV no caso de auséncia de lei municipal que determine as ativida-
des sujeitas ao estudo. Diante desse cenario, o artigo pretende analisar se,
em caso de omissdo municipal legislativa, persiste a obrigatoriedade de
apresentacdo do estudo pelos empreendedores, tdo somente com base no
Estatuto da Cidade, norma geral que prevé tal instrumento, ou ainda, de
acordo com os principios gerais € a hermenéutica juridica. O intuito € con-
tribuir para a discussdo sobre o tema, tendo em vista que, passados quinze
anos da promulgacdo do Estatuto da Cidade, o assunto permanece gerando
controvérsias.

No capitulo 1 foram abordados os principios da precaucdo e da
prevengao, nos quais se baseiam o EIA e EIV, demonstrando-se a estreita
relagdo entre o Direito Ambiental e o Direito Urbanistico na busca pela
construcdo de cidades sustentaveis. O capitulo 2 trata do direito de pro-
priedade, do atendimento a sua fun¢@o socioambiental e das limitagdes
administrativas.

O capitulo 3 conceitua EIA e EIV, apontando suas similaridades
e diferengas, e o capitulo 4, por sua vez, trata da regulamentagao municipal
das atividades sujeitas a apresentacdo do EIV e discute a necessidade ou
nao de apresentacdo do estudo no caso de omissao legislativa, abordando
a competéncia municipal com base no interesse local e os principios da
legalidade e da reserva legal.
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1 OS PRINCIPIOS DA PRECAUCAO E DA PREVENCAO E SUA
APLICACAO NO DIREITO AMBIENTAL E URBANISTICO

No Brasil, o principio da precaugdo foi inserido pela Declaragao
do Rio de Janeiro, pela Convencdo sobre Diversidade Biologica (CDB) e
pela Convencdo-Quadro das Nagdes Unidas sobre a Mudanga do Clima,
todas assinadas em 1992 na Conferéncia das Nac¢des Unidas sobre o Meio
Ambiente e Desenvolvimento — Rio 92.

O principio 15 da Declaragéo do Rio diz que onde houver ame-
aca de dano sério ou irreversivel a auséncia de absoluta certeza cientifica
nao deve ser utilizada como razdo para postergar medidas eficazes e eco-
nomicamente viaveis para prevenir a degradacdo ambiental.

A redagdo contida nos trés documentos difere-se na medida em
que, na Declaracao do Rio e na Convengao da Mudanga do Clima aplica-se
o principio da precaugdo se houver ameaca de danos sérios ou irreversiveis
ao meio ambiente, enquanto na CDB basta haver ameaga de sensivel redu-
c¢do da diversidade bioldgica.

Para assegurar o direito ao meio ambiente ecologicamente equili-
brado, a Constituicdo Federal de 1988 deu maior amplitude ao principio da
precaugdo ao dispor que o Poder Publico devera “controlar a produgao, a
comercializagdo e o emprego de técnicas, métodos e substancias que com-
portem risco para a vida, a qualidade de vida e o meio ambiente.” (art. 225,
§1°,V)

Machado (2015) entende que a concepcdo do principio nao se
limitou aos casos de ameacas de danos sérios ou irreversiveis, amplian-
do-a ao controle do risco. Para o autor, o risco ¢ a “possibilidade real ou
realista de um acontecimento negativo ou um dano decorrente do que nio
¢ certo ou esperado, mas s6 mais ou menos provavel” (MACHADO, 2015,
p. 100).

Na Lei de Crimes Ambientais (Lei Federal n. © 9.605/1998) tam-
bém ha mengao implicita ao principio da precaugdo ao dispor em seu art.
54, paragrafo 3°, que incorre em crime de poluicdo aquele que deixar de
adotar medidas de precaucdo em caso de risco de dano ambiental grave ou
irreversivel.

Segundo Machado (2015), a implementagao do principio da pre-
caucdo nao tem a finalidade de imobilizar as condutas humanas, mas ob-
jetiva a durabilidade da sadia qualidade de vida das geragdes humanas e a
continuidade da natureza existente no planeta.
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As diversas interpretacdes sobre o principio da precaugdo ba-
seiam-se em diferentes suposi¢des assumidas quanto a natureza do conhe-
cimento cientifico e tecnoldgico e tem estreita relagdo com o processo de
analise de risco (CEZAR; ABRANTES, 2003). Para Machado (2015) a fi-
nalidade ¢ a mesma, ou seja, tem por escopo evitar ou minimizar os danos
ao meio ambiente, caracterizando a precaucdo pela agdo antecipada diante
do risco ou do perigo.

O principio da precaugdo ¢ usualmente empregado em situagoes
onde ha incerteza sobre a previsdo de efeitos de tecnologias e remete a
quatro elementos: ameaga de dano, inversdo do 6nus da prova, incerteza
cientifica e medidas de precaugdao (CEZAR; ABRANTES, 2003).

Assim, tem-se que a aplicacdo do principio da precaucao relacio-
na-se com a avaliagdo prévia das atividades humanas, diante da incerteza
do dano. Ao serem exigidos estudos ambientais para a instalagdo de obras
ou atividade potencialmente degradantes, estd abrangido ndo sé o dano
certo, mas como o incerto ¢ o dano provavel (MACHADO, 2015).

O principio da precaucao, no entanto, nao ¢ somente utilizado no
Direito Ambiental, mas igualmente no Direito Administrativo e no Direito
Urbanistico, conforme ensina Martins Junior (2014, p. 205):

O principio da precaucdo nio ¢ exclusividade do Direito Ambiental; precede-o o
Direito Administrativo acolhendo a precaugdo para além da prevengdo como um
de seus principios envolvendo a policia administrativa, a responsabilidade civil do
Estado, a regulagdo de atividades econdmicas, o controle administrativo, o servigo
publico etc. ligado que ¢ a discricionariedade e a eficiéncia. Permeando também o
Direito Urbanistico, o principio da precaugao consiste no dever de adogao de medidas
antecipatorias e proporcionais em face de estado de incerteza relativo a produgao de
danos, descredenciando a inércia ou a omissdo, em razdo da obrigagdo de diligéncia

que compete a Administragdo na cura dos interesses gerais.

Menciona-se, ainda, o principio da prevengdo, que atua quando
existe certeza cientifica quanto aos perigos e riscos ao meio ambiente. O
licenciamento ambiental de atividades potencial ou efetivamente poluido-
ras, o EIA e suas demais modalidades, e o EIV sdao exemplos da aplicagdo
do principio da prevencao, tendo em vista que, com estes instrumentos de
gestao de risco, os impactos negativos sao identificados, mitigados e com-
pensados depois da avaliagao (LEITE, 2015).

Ambos os principios, precaugao e prevencao, auxiliam assim na
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tomada de decisdo pela Administragdo Publica, que devera implementa-lo
no cumprimento dos principios enumerados no art. 37, caput, da Consti-
tuicao Federal.

Os principios constitucionais da legalidade, impessoalidade, mo-
ralidade, publicidade e eficiéncia, chamados comumente de principios da
Administragdo Publica, sdo na verdade principios do Direito Administra-
tivo. Estes principios juridico-administrativos parametrizam a atividade
administrativa do Estado, ndo se limitando, no entanto, aqueles elencados
no mencionado art. 37, mas também aos principios explicitos em precei-
tos constitucionais especiais ou no direito infraconstitucional (MARTINS
JUNIOR, 2014).

O estudo do Direito Ambiental e do Direito Urbanistico deve,
assim, também se ater ao Direito Administrativo, tendo em vista que, além
dos principios especificos das disciplinas, estes igualmente estdo sujeitas
aos principios juridico-administrativos quando da atuagao e aplicagdo pela
Administra¢do Publica.

José Afonso da Silva (2012) afirma que o Direito Urbanistico vai
buscar no Direito Administrativo alguns instrumentos fundamentais de sua
atuagdo, como a desapropriagdo, a serviddo e a organizacdo de entidades
executoras do urbanismo. E o poder de policia, relevante instituicao do Di-
reito Administrativo, ¢ um meio fundamental para a atuagdo urbanistica.

Para Toshio Mukai (2002) ¢ necessario enfatizar a vinculagdo e
dependéncia do Direito Urbanistico com o Direito Administrativo, tendo
em vista que ele evolui basicamente no Brasil como um desenvolvimento
técnico-juridico do Direito Administrativo. Porém, complementa o autor,
a situacao atual comeca a originar novos tipos de normas, novos institutos,
além daqueles tipicamente administrativos.

Com o advento do art. 182 da Constituigdo Federal de 1988, que
trata da politica urbana, e com a promulga¢ao da Lei n. ° 10.257/01 (Esta-
tuto da Cidade), a autonomia da disciplina juridica entdo se consolida.

Com as novas regras, nao se trata de analisar apenas o Direito Ur-
banistico, mas em especial o Direito Ambiental, posto que aquele também
visa a protecao do meio ambiente (MUKALI 2002).

Esta estreita relacdo entre as disciplinas é demonstrada na linha
de pensamento a seguir:

Normas ambientais e urbanisticas e relagdes e situagdes juridicas decorrentes

sdo manifestagdes da atividade administrativa mais vetusta: a policia, incidente
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sobre valores fundamentais como liberdade e propriedade. A diferenca, ¢ certo,
corre por conta da delimitacdo objetiva dessas duas disciplinas juridicas, voltada
para a consagracgdo de especificos bens juridicos (o meio ambiente, a habitagdo, o
desenvolvimento urbano, a fun¢do social da propriedade), cuja importancia no
sistema juridico e a construgao de principios proprios contribuiram para a mencionada

autonomia (MARTINS JUNIOR, 2014, p. 206).

Sob este prisma, ou seja, que o desenvolvimento e o planejamen-
to das cidades estdo inseridos num cenario almejado de um ambiente sadio
e equilibrado, ¢ visivel a comunicagdo entre as disciplinas.

Dois instrumentos juridicos presentes em no ordenamento patrio,
o EIA e o EIV, que se baseiam no principio da precaugo e da prevengao,
se destacam para a busca na consecu¢ao das cidades sustentaveis, que sao
aquelas que permitem a convivéncia entre os municipes de forma organi-
zada e com o menor grau de incomodidade e impacto ambiental na medida
do possivel, garantindo-se o bem-estar social e a fungdo social das cida-
des.

2 ODIREITO DE PROPRIEDADE E AFUNCAO SOCIOAMBIEN-
TAL

O direito de propriedade, embora direito fundamental garantido
no art. 5°, inciso XXII, da Constitui¢cdo Federal, é condicionado ao atendi-
mento de sua fungdo social, nos termos do inciso XXIII do mesmo artigo.

Conforme ensina Mukai (2002), desde a origem do conceito de
propriedade este corolario ¢ inseparavel. A sua funcdo social se refletiria
no convivio social ¢ na sadia qualidade de vida, destacando-se, ainda, o
principio fundamental da dignidade humana (art. 1°, I1I, CF/88).

O art. 182, paragrafo 2°, da Carta Magna estabelece que “a pro-
priedade urbana cumpre sua func¢do social quando atende as exigéncias
fundamentais de ordenacdo da cidade expressas no plano diretor”. O art.
186, por sua vez, insere também a funcdo social para a propriedade rural.

O art. 225, caput, da Constitui¢ao Federal, que garante a todos o
direito a0 meio ambiente ecologicamente equilibrado, traz entdo a ideia da
fungdo socioambiental da propriedade, ampliando assim o seu conceito.

No mesmo sentido, o seu art. 170, que trata da ordem econdmica,
assegura a livre iniciativa, desde que observada a fun¢ao social da proprie-
dade e a defesa do meio ambiente e o tratamento diferenciado conforme o
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impacto ambiental (incisos III e VI, respectivamente).

Na legislacao infraconstitucional, o Codigo Civil vigente, no art.
1.228, paragrafo 1°, estabelece que o direito de propriedade deve ser exer-
cido de modo a atender as finalidades econdmicas, sociais e a preservacao
do meio ambiente. O caput do art. 1.228 traz ainda o contetido positivo do
direito de propriedade, quais sejam, o direito de usar, gozar e dispor dos
bens (MUKALI 2002).

O direito de construir, no entanto, ¢ condicionado no art. 1.229
do Cdédigo Civil, que dispde que “o proprietario pode levantar em seu ter-
reno as constru¢des que lhe aprouver, salvo o direito dos vizinhos e os
regulamentos administrativos”. Para Mukai (2002, p. 65), a “parte final do
art. 1.299 ¢ um verdadeiro feixe de normas condicionadoras do direito de
construir, que se desdobra em normas de cunho civil (relagdes de vizinhan-
¢a) e de cunho publicistico.”

As limitagdes administrativas decorrem do poder de policia da
Administracdo Publica, com base na necessidade do atendimento da fun-
¢do socioambiental da propriedade. No entanto, para dar efetividade a esta
fungdo, sdo necessarias politicas publicas e normas que assegurem o seu
atendimento e, nesse cenario, revela-se a importancia da promulgagdo do
Estatuto da Cidade no ano de 2001 (Lei Federal n.° 10.257/2001).

3 O ESTUDO DE IMPACTO DE VIZINHANCA E O ESTUDO
PREVIO DE IMPACTO AMBIENTAL

O Estatuto da Cidade, que estabeleceu as diretrizes gerais para a
politica urbana no Pais, trouxe como um de seus instrumentos o EIV, em
conjunto com o EIA (art. 4°, VI da Lei Federal n.° 10.257/2001).

Para Vanésca Buzelato Prestes, o Estatuto da Cidade deve ser
entendido como “a expressao legal da politica ptblica urbano-ambiental,
norma originadora de um sistema que interage com os diversos agentes
que constroem a cidade e a reconhece em movimento” (PRESTES, 2005,
p. 81).

Para Milaré (2013), a Avaliacao de Impacto Ambiental (AIA) ¢
género cujos tipos podem ser: EIA, EIV, Relatorio Ambiental Preliminar
(RAP), Relatério de Controle Ambiental (RCA), Plano de Controle Am-
biental (PCA), entre outros.

O EIV tem previsdo legal nos arts. 36 a 38 do Estatuto da Cidade.
Ja o EIA pode ser encontrado na Constituicao Federal, no art. 225, VI, §1°,
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na Politica Nacional do Meio Ambiente (Lei n. ° 6.938/81) e seu regula-
mento (Decreto n. © 99.274/90), nas Resolugdoes CONAMAn. °01/86 e n. °
237/97, seguidas das legislagdes ambientais estaduais e municipais.

O EIA sera obrigatério para as atividades em que a lei o exigir,
ou, ainda, sempre que houver significativa degradagao ambiental. Na dis-
pensa de EIA, poderao ser exigidos estudos simplificados, a depender da
magnitude do impacto e da atividade, a critério do 6rgao ambiental.

EIA e EIV, assim, ndo se confundem. O préprio Estatuto da Cida-
de buscou dirimir qualquer divida sobre o assunto ao determinar, em seu
art. 38, que a elaboragdo do EIV ndo substitui a elaboragdo e a aprovacao
do EIA.

Em que pese o texto legal acerca da possibilidade de coexisténcia
de ambos os instrumentos para um mesmo caso, Prestes (2005) entende
que nas hipdteses em que cabe EIA ndo ha que se falar em EIV, posto que
ambos sdo instrumentos de gestdo para avaliagdo de impactos.

Assim, ndo haveria sentido em se exigirem ambos os estudos nas
hipdteses em que os municipios sdo licenciadores ambientais, somente por
serem de competéncia de Secretarias distintas da mesma Administragao.
Nesse sentido, ao invés de melhorar o processo de gestdo, acabar-se-ia bu-
rocratizando-o e ndo iria gerar uma contribui¢do para a melhoria da quali-
dade de vidas nas cidades, que ¢ o verdadeiro objeto da norma (PRESTES,
2005).

Dentre as semelhangas do EIA e do EIV podem-se citar: a pu-
blicidade dos estudos, o seu carater preventivo, a participacdo popular, a
avaliag@o dos impactos (efeitos positivos e negativos) do empreendimento
ou atividade quanto a qualidade de vida da populagdo e ao meio ambiente
e que ambos objetivam a sustentabilidade das cidades.

Ja em relag@o as suas diferengas, além da previsao constitucional
e da maior complexidade do EIA, temos que o EIV faz parte do licencia-
mento urbanistico, enquanto o EIA remete ao licenciamento ambiental e a
legislagdo ambiental, sendo que o estudo € necessario no caso de significa-
tivo impacto ambiental, enquanto o EIV ¢ exigivel nos casos em que a lei
municipal determinar, independente do grau de impacto na vizinhanga.

O 6rgao apto a analisar o EIV ¢ a autoridade municipal, enquanto
o EIA sera analisado pelo 6rgdo competente, que podera ser federal, esta-
dual ou municipal, dependendo de cada caso.

A abrangéncia do EIV possui um campo de atuagdo mais espe-
cifico, restrito a vizinhanga ao redor do empreendimento que se pretende
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implantar, enquanto o EIA abrange tanto a Area de Diretamente Afetada,
quanto a Area de Influéncia Direta e a Indireta. O EIA analisa os impactos
sobre os meios fisico, biologico e socioecondémico, sendo que o EIV trata
dos impactos na qualidade de vida da populagdo e no cotidiano do local.

Menciona-se, ainda, que a analise do EIV parte do projeto para o
meio, enquanto no caso do EIA o diagnostico ambiental do estudo podera
determinar a localiza¢ao do projeto e a necessidade de sua complemen-
tagdo ou até alteracdo. Como se observa, apesar de ambos serem instru-
mentos que visam a analise dos impactos dos projetos, suas diferencas sdo
substanciais.

O EIV visa impedir o uso nocivo da propriedade em prejuizo
de outrem, alicercado no convivio social, realgado pela dicotomia entre
o direito de construir e o direito de vizinhanga. Isto porque a politica ur-
bana, prevista nos arts. 182 ¢ 183 da Constituicao Federal, tem o objetivo
precipuo de ordenar o desenvolvimento das fungdes sociais da cidade e o
bem-estar dos habitantes.

O contetido minimo do EIV esta discriminado no art. 37 do Es-
tatuto da Cidade, devendo este abranger a analise do adensamento popu-
lacional, dos equipamentos urbanos e comunitarios, do uso e ocupagado
do solo, da valorizagdo imobilidria, da geragao de trafego e demanda por
transporte publico, da ventilagdo e iluminagao e da paisagem urbana e pa-
trimonio natural e cultural.

Portanto, pela leitura dos dispositivos legais e da doutrina sobre
o tema, conclui-se que as caracteristicas do EIV sao: (i) documento téc-
nico; (i) prévio a emissdo das licengas ou autorizagdes; iii) exigivel para
a construgdo, ampliagdo ou funcionamento de empreendimentos privados
ou publicos em area urbana, nos casos previstos em lei; (iv) depende de lei
municipal regulamentadora; (v) analisa os impactos que sobrecarregam as
condigdes atuais ambientais, paisagisticas, econdmicos, sociais ¢ do siste-
ma viario; (vi) culmina em contrapartidas por parte do empreendedor.

4 AREGULAMENTACAO DO EIV POR LEI MUNICIPALE A HI-
POTESE DE OMISSAO LEGISLATIVA

Sobre os empreendimentos e atividades sujeitas a apresentacao
do EIV para a concessao das licengas urbanisticas, o art. 36 do Estatuto da
Cidade estabelece que:
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Art. 36. Lei municipal definird os empreendimentos e atividades privados ou
publicos em érea urbana que dependerdo de elaborag@o de estudo prévio de impacto
de vizinhanga (EIV) para obter as licengas ou autoriza¢des de constru¢do, ampliacao

ou funcionamento a cargo do Poder Publico municipal.

Desde a promulgagdo do Estatuto da Cidade, em 2001, até os
dias atuais, uma questao que permanece aberta e que demanda esforgo adi-
cional por parte dos operadores do Direito, sejam eles advogados, pesqui-
sadores, servidores do Poder Publico ou componentes do Poder Judiciario,
¢ a seguinte: se nao houver a lei municipal que defina os empreendimentos
sujeitos ao EIV, o estudo permanece ainda assim obrigatorio?

Ha divergéncias de posicionamento, na medida em que, enquan-
to uma corrente doutrinaria entende que o EIV permanece obrigatorio, pois
o texto legal ndo ¢ a Unica fonte do direito e, assim, devem ser utilizados
os principios e a hermenéutica juridica, outra entende que inexiste respaldo
legal a obrigar particulares a apresentagao do estudo, ante a falta de norma
regulamentadora.

Para Vladimir Passos de Freitas (2009), o art. 36 do Estatuto da
Cidade ¢ lastreado em dispositivos constitucionais e, assim, prescinde de
lei municipal por ser autoaplicavel. Nesse sentido, utilizando-se a herme-
néutica, o autor entende que a lei municipal revela-se desnecessaria quan-
do a obra for notoriamente causadora de impacto. Zaneti ¢ Zaneti Junior
(2014) defendem a aplicagdo imediata do EIV, a partir de sua inser¢ao no
Estatuto da Cidade, por considerar a norma de eficacia imediata.

Larcher (2016) entende que a lei municipal é desnecessaria, des-
de que o Plano Diretor discipline adequadamente a matéria, definindo os
empreendimentos e atividades sujeitos a prévia elaboragdo e analise do
EIV.

Em que pesem as argumentagdes em sentido contrario, entende-
mos que a auséncia de legislagdo que especifique os empreendimentos su-
jeitos ao EI'V impossibilita a permanéncia da obrigatoriedade de apresenta-
¢do do estudo para a emissao das licengas e autorizagdes urbanisticas.

A Constituigao Federal de 1988 estabeleceu, no art. 18, o pacto
federativo brasileiro, conferindo autonomia a todos os entes federativos,
dentre eles os Municipios. Dentre os deveres da Unido esta o de preservar
a autonomia municipal (art. 34, VII, ¢, da CF).

A competéncia legislativa dos Municipios ¢ discriminada no art.
30 da Constituicdo Federal e, dentre elas, insere-se o interesse local ¢ a
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promogdo do adequado ordenamento territorial, mediante planejamento e
controle do uso, do parcelamento e da ocupacdo do solo urbano (incisos I
e VIII, respectivamente).

O interesse local ndo se configura pela exclusividade do interesse,
mas por sua predominancia, conforme ensina Machado (2015). Portanto,
havendo a predominancia do interesse local, o Municipio tem legitimidade
para legislar sobre o assunto.

Ademais, o proprio art. 182 da Constituicdo Federal determina
que a politica de desenvolvimento urbano sera executada pelo Poder Pu-
blico Municipal, conforme as diretrizes gerais fixadas em lei. As diretrizes
gerais vieram com a promulga¢ao do Estatuto da Cidade, em 2001, regula-
mentando o art. 182 do texto constitucional.

O Estatuto da Cidade, em seu art. 3°, define que compete a Unido
legislar sobre normas gerais de direito urbanistico e instituir diretrizes para
desenvolvimento urbano (incisos I e IV, respectivamente).

O Plano Diretor, previsto no art. 182 da Constituicdo Federal, é
um dos instrumentos gerais da politica urbana para o planejamento mu-
nicipal, conforme preceitua o Estatuto da Cidade (art. 4°, III, a). Segundo
Machado, o Plano Diretor é:

o conjunto de normas obrigatorias, elaborado por lei municipal especifica, integrando
o processo de planejamento municipal, que regula as atividades e os empreendimentos
do proprio Poder Publico Municipal e das pessoas fisicas ou juridicas, de Direito
Privado ou Publico, a serem levados a efeito no territério municipal (MACHADO,

2015, p. 449).

Segundo Mukai (2002), o papel do Plano Diretor ¢ tragar as dire-
trizes gerais, as metas e objetivos de desenvolvimento do municipio num
espago de tempo determinado. Trata-se, portanto, de atribuigdo municipal
no campo urbanistico.

O Conselho das Cidades, por meio da Resolugcdo Recomendada
n. ° 34, de 01 de julho de 2005, alterada pela Resolugdo Recomendada
n. ° 164, de 26 de margo de 2014, salientou que o Plano Diretor devera
determinar critérios para a aplicagdo do instrumento estudo de impacto de
vizinhanca.

Nesse sentido, a politica de desenvolvimento urbano, da qual o
EIV é um instrumento, estd inserida tanto no ambito do interesse local dos
Municipios quanto no adequado ordenamento territorial, o que justifica a
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sua competéncia legislativa com base no art. 30 da Constitui¢do. Do mes-
mo modo, o Plano Diretor, que segundo recomendacao do Conselho das
Cidades, deve propor as diretrizes gerais para o EIV, também ¢ de compe-
téncia dos Municipios.

Ademais, para Mukai (2002), uma inovacao do Estatuto da Ci-
dade foi o EIV, instituto que funciona como regra geral, porém que, sen-
do instrumento puramente administrativo, ndo necessitava de previsdo em
lei federal. Segundo o autor, em suas anotagdes a Lei n. © 10.257/2001, a
matéria ¢ de “natureza puramente administrativa, sendo despicienda sua
regulacdo em lei federal. Apenas como norma urbanistica pode ser enten-
dida como norma geral, nos termos do art. 24, I e §1°, da Constitui¢do.”
(MUKALI 2001, p. 31)

Portanto, determinando-se a apresentacao de EIV aos administra-
dos sem que haja lei municipal que defina os empreendimentos exigiveis
ao estudo, haveria clara invasao da competéncia municipal.

O art. 1.299 do Codigo Civil, ja mencionado, prevé que as nor-
mas condicionadoras do direito de construir seriam os direitos dos vizinhos
e os regulamentos administrativos. As normas de relagdes de vizinhanga,
por inseridas no direito urbanistico, seriam assim de competéncia munici-
pal.

Cabe citar jurisprudéncia do Superior Tribunal de Justi¢a (STJ),
cujo trecho se transcreve a seguir, que reconheceu que a exigéncia de EIV
se insere em matéria de direito local e que manteve acordao sobre a valida-
de de alvara de construgdo, sem a realizacao de EIV, posto que a época de
sua emissao inexistia lei municipal definindo os empreendimentos e ativi-
dades sujeitos ao estudo, de modo que o art. 36 do Estatuto da Cidade nao
seria autoaplicavel e dependeria de regulamentacao:

[...JEXIGENCIA DE ESTUDO DE IMPACTO DE VIZINHANCA. LEGALIDADE
DO ALVARA DECONSTRUCAO. ANALISE DEDIREITO LOCAL.
IMPOSSIBILIDADE. SUMULA 280/STF. ESTATUTO DAS CIDADES.
LOTEAMENTO.  ACORDAO  ASSENTADO EM FUNDAMENTO
EMINENTEMENTE CONSTITUCIONAL. DISSIDIO JURISPRUDENCIAL
NAO DEMONSTRADO. AGRAVOS REGIMENTAIS A QUE SE NEGA
PROVIMENTO.

[-]

7.Quanto a exigéncia de Estudo de Impacto de Vizinhanga - EIV para se aprovar a

construgdo de supermercado no Loteamento Jardim Germanica e a legalidade do
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alvara que permitiu o empreendimento, o acorddo recorrido afirmou que:

Quanto aos empreendimentos sujeitos a elaboracdo do Estudo de Impacto de
Vizinhanga, o artigo 36 do Estatuto da Cidade, conforme visto, dispde que Lei
Municipal definira os empreendimentos e atividades privados ou publicos em
area urbana que dependerdo do estudo. Assim, cada municipio fixara critérios, por
meio de lei municipal, a partir dos quais serdo determinadas as atividades e os
empreendimentos submetidos a regra da lei federal. Diante dessas consideragdes,
observa-se que na €poca da expedi¢do do alvarda ndo havia a necessidade dos
aludidos estudos, nesse sentido, foi o teor do oficio do secretario de Urbanismo e
Servigo Publico, copias fls. 427/428: “O empreendimento do porte da constru¢ao
aqui citada, ¢ precedido do chamado estudo especifico de localizagdo realizado
pelo Instituto de Planejamento Urbano de Floriandpolis, tudo conforme dispde
a Lei Complementar 001/97 (Plano Diretor do Municipio). O Estatuto da
Cidade dispde, no seu artigo 36, que o Municipio, através da Lei Municipal definira
e classificara os empreendimentos para os quais seja necessario o Estudo de Impacto
de Vizinhanga (EIV). Esta lei encontra-se atualmente em tramitagdo na Camara
de Vereadores da Capital. O regulamento previsto no Estatuto da Cidade ndo ¢
autoaplicavel, pois necessaria regulamentacao por lei complementar.” Assim, como
a sentenga manteve valido o alvara 123 porque este havia observado os preceitos da
Lei Complementar 001/97 (Plano Diretor do Municipio de Floriandpolis), e na época
da expedi¢@o do alvara a lei municipal ndo exigia o Estudo Prévio do Impacto de
Vizinhanga, ndo ha que se falar em nulidade do alvara (fl.1527) Afinal, inexiste a
tal lei municipal definindo os empreendimentos e atividades que dependerdo de
estudo prévio de impacto de vizinhanga para a obtengdo das respectivas licengas ou
autorizagdes de construcdo. E, sendo assim, nao se pode acoimar de nulo o referido
alvard, apenas e porque foi concedido sem a realiza¢@o do estudo prévio de impacto
de vizinhanga, uma vez que o dispositivo legal invocado pelos autores ndo ¢é
autoaplicavel, necessitando, portanto, de regulamentagdo. (fl. 1537) A apreciacao
de tais aspectos, todavia, demanda analise de direito local, o que faz incidir, por
analogia, o Obice constante da Simula 280 do Supremo Tribunal Federal (“por ofensa
a direito local ndo cabe recurso extraordinario”). (AgRg no AREsp 32299 / SC,
Relator Ministro Teori Albino Zavascki, Primeira Turma, julgado em 03.05.2012,
Dje 08.05.2012)

Para Mukai (2002, p. 67), “as limitagdes urbanisticas ndo pode-
riam ser impostas a propriedade particular com a simples invocagdo do
preceito constitucional e, portanto, vinculadas, por decreto ou norma hie-
rarquicamente inferior”. Segundo o autor, as limitacdes urbanisticas, sen-
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do espécie do género limitagdes administrativas, que decorrem do poder
de policia, devem ter como fonte primaria de normatividade a lei formal.
(MUKALI, 2002)

O art. 5°, 11, da Constituicao Federal diz que ninguém ¢ obrigado
a fazer ou deixar de fazer alguma cosa sendo em virtude de lei. Para Silva
(1990), o principio da legalidade ¢ um principio basilar do Estado Demo-
cratico de Direito, ressaltando a sua importancia no ordenamento juridico
nos ensinamentos a seguir:

Deve-se, pois, ser destacada a relevancia da lei no Estado Democratico de Direito,
nao apenas quanto ao seu conceito formal e ato juridico abstrato, geral, obrigatorio e
modificativo da ordem juridica existente, mas também a sua fung@o de regulamentagao
fundamental, produzida segundo um procedimento constitucional qualificado. A lei é
efetivamente o ato oficial de maior realce na vida politica. Ato de decisdo politica por
exceléncia, ¢ por meio dela, enquanto emana da atuagdo da vontade popular, que o
poder estatal propicia ao viver social modos predeterminados de conduta, de maneira
que os membros da sociedade saibam, de antemdo, como guiar-se na realizagdo de

seus interesses (SILVA, 1990, p. 107).

O principio da legalidade em sentido estrito significa dizer que a
Administragdo Publica s6 pode agir de acordo com a lei, pois ndo goza de
autonomia da vontade e deve respeitar as finalidades da lei, expressdo da
vontade popular.

O objetivo precipuo do principio seria o combate a arbitrarieda-
de, a concentracdo de poderes e a consagragdo da liberdade. Assim, pela
legalidade estrita, a lei € o pressuposto da atuacdo da Administragao Publi-
ca, que ndo tem a liberdade, tal como os particulares, para fazer o que nao
seja proibido. A discricionariedade s ocorrera quando a lei expressamente
conceder esta margem para certa liberdade.

Silva (2000) diferencia o principio da legalidade do principio
da reserva legal, por entender que a legalidade significa a submissdo e o
respeito a lei ou a atuacdo dentro da esfera estabelecida pelo legislador,
enquanto a reserva legal consiste em estatuir que a regulamentacao de de-
terminadas matérias ha de se fazer necessariamente por lei.

No caso em analise, estdo presentes ambos os principios, da le-
galidade e da reserva legal, para a solugdo da questdo. Isto porque a Admi-
nistracdo Publica deve pautar a sua atuacdo de acordo com o principio da
legalidade, sendo que, ausente lei que determine a exigéncia de EIV para
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certos empreendimentos, ndo haveria como se obrigar o particular a apre-
sentacdo do estudo para a emissdo da licenca urbanistica.

Em segundo porque, em observancia ao principio da reserva le-
gal, a Constituicdo Federal determina no art. 182 que a politica de desen-
volvimento urbano, sendo o EIV seu instrumento, devera ser executada
pelo Poder Publico municipal e que o Plano Diretor sera estabelecido me-
diante lei municipal.

Ademais, o proprio Estatuto da Cidade, no art. 36, exige que as
atividades sujeitas ao EIV deverdo ser definidas pela lei municipal. A ne-
cessidade de lei, portanto, ¢ manifesta. Nesse mesmo sentido, a auséncia de
lei e a consequente ndo apresentacdo do EIV nao pode impedir a emissao
do alvara ao empreendimento.

Ha de se ressaltar ainda que, havendo a omissao legislativa, cabe
ao Poder Judicidrio o seu controle, exercendo a fun¢do jurisdicional do
Estado para a defesa da ordem juridica e dos interesses transindividuais.

Dentre os meios processuais para a via judicial, citam-se a A¢ao
Direta de Inconstitucionalidade por Omissao (ADO) e a Ag¢ao Civil Pu-
blica (ACP), por tratar-se de omissdo lesiva aos direitos transindividuais
ligados a ordem urbanistica.

A ADO, que tem respaldo legal no art. 103, § 2° da Constituicao,
¢ um dos meios de controle de constitucionalidade cujo escopo ¢ a defesa
da ordem juridica fundamental contra condutas com ela incompativeis. O
seu objeto ¢ a mera inconstitucionalidade morosa dos 6rgaos competentes,
sejam o Poder competente ou os 6rgdos administrativos, para a concretiza-
¢do da norma constitucional (MENDES; BRANCO, 2014).

Apesar da aplicabilidade imediata dos direitos fundamentais,
conforme §1° do art. 5° da Constitui¢ao, ha normas constitucionais que
ndo sdo autoaplicaveis, carecendo da interpretagdo do legislador para que
produzam todos os seus efeitos. Assim, a inconstitucionalidade por omis-
sdo ou omissao legislativa constitucional pressupde a inobservancia de um
dever constitucional de legislar, que resulta tanto de comandos explicitos
da Constituicdo Federal como de decisdes fundamentais da Constituicao
identificadas no processo de interpretacio (MENDES; BRANCO, 2014).

Seguindo essa linha de raciocinio, no caso de auséncia de norma
municipal que estabeleca as atividades sujeitas ao EIV e a sua obrigatorie-
dade, verifica-se a impossibilidade de suprir a omissao legislativa por meio
de ADO, posto que o EIV ndo tem expresso assento constitucional. O EIV
¢ uma obrigacado legal para o regular desenvolvimento urbano contido nas
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normas gerais, notadamente o Estatuto da Cidade.

Cabivel, porém, o ajuizamento de ACP para suprir a omissao
legislativa sobre o EIV, posto que haveria lesdo aos direitos transindivi-
duais ligados a ordem urbanistica. A ordem urbanistica esta entre os bens
tutelados por ACP, em decorréncia da Medida Provisoria n® 2.180-35, de
2001, que incluiu o art. 1°, VI na Lei da Ag¢do Civil Publica (Lei Federal
n.° 7.347/1985).

Por ser um instrumento da politica urbana e de tutela dos direitos
de vizinhanga, o EIV se insere nos interesses relativos a func¢do social da
propriedade e na protegdo dos vizinhos aos empreendimentos impactantes
ou que impliquem em potencial e relevante alteracdo da vida da regiao.

Seus fundamentos baseados na harmonia e convivio social e no
desenvolvimento das fungdes sociais da cidade extrapolam os interesses
individuais e se inserem, portanto, na dimensao dos direitos difusos.

O direito a cidades sustentaveis, garantido no art. 2°, I, do Esta-
tuto da Cidade, ¢ entendido como o direito a terra urbana, a moradia, ao
saneamento ambiental, a infraestrutura urbana, ao transporte e aos servigos
publicos, ao trabalho e ao lazer, para as presentes e futuras geracdes.

Para Prestes (2006), a definicdo contempla todas as necessidades
humanas para vida em uma sociedade e vai além de um direito individu-
al, pois o direito a cidade estd entre aqueles direitos que visam garantir a
perpetuagdo da vida em todas as suas formas. A gestdo democratica € a
expressao deste direito difuso que exige a participacdo da cidadania nas
acOes e decisoes que afetam a cidade.

Logo, trata-se de omissdo lesiva a direitos transindividuais liga-
dos a ordem urbanistica, sendo plenamente admissivel o ajuizamento de
ACP pelo Ministério Publico ou por qualquer outro legitimado para que o
ente publico seja condenado a prestacdo de atividade devida em lei, ou seja,
a edicao da lei municipal que contemple as atividades sujeitas ao EIV.

Negar solugao judicial ao tema ¢ criar um vazio, proporcionando
a subversdo da competéncia da Unido para edigdo de normas gerais de
direito urbanistico e diretrizes urbanas.

CONCLUSAO
E inegavel a intensa relagio entre as normas urbanisticas e am-

bientais para a consecucdo dos objetivos previstos nas politicas publicas
nacionais, que tendem por assim criar um direito urbano-ambiental para o
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convivio social, a garantia o bem-estar de seus habitantes e o pleno desen-
volvimento sustentavel das cidades.

Ambos os principios da precaucdo e da prevengao sao utilizados
no Direito Ambiental e no Direito Urbanistico e auxiliam na tomada de
decisdo pela Administragao Publica, sendo o EIA e o EIV exemplos de sua
aplicagdo.

Apesar das semelhangas entre o EIV e o EIA, as suas diferengas
sd3o mais notaveis, posto que, enquanto o EIV se revela num instrumento
de politica urbana, o EIA se aproxima de um instrumento de politica am-
biental e sua complexidade ¢ maior.

O EIV se revela em importante instrumento jus-urbanistico para
a politica urbana nos Municipios e ¢ uma obrigacdo legal para o regular
desenvolvimento urbano contido nas normas gerais, como o Estatuto da
Cidade.

Nos termos do art. 36 do Estatuto da Cidade, os empreendimen-
tos sujeitos a apresentacdo de EIV deverao ser definidos por lei municipal.
Assim, para a efetiva aplicacdo do EIV, faz-se necessaria a edi¢do de lei
municipal, seja ela especifica sobre o assunto ou o Plano Diretor, que defi-
na as atividades que dependem da elaboracdo e aprovagdo do estudo para
sua instalacdo naquela localidade.

As razdes para essa conclusdo sdao de que o EIV se trata de ins-
trumento de gestao da politica urbana dos municipios, € por consequéncia,
resta predominante o interesse local e clara a atribuicdo municipal para
normatizar o assunto, com base na competéncia municipal prevista no art.
30, incisos [ e VIII, da Constituicdo Federal, somados ainda aos principios
da legalidade e da reserva legal.

Logo, ndo havendo lei municipal que estabeleca regras de con-
duta aos administrados, é claro o obstaculo para sua aplicagdo pela Admi-
nistragdo Publica, tendo em vista que os dispositivos do Estatuto da Cidade
ndo sdo autoaplicaveis e necessitam de regulamentagdo municipal especi-
fica.

Nesse sentido, tendo em vista que somente com a lei municipal
regulamentadora a sua eficdcia serd garantida, denota-se a importancia do
Poder Publico Municipal para a implementacdo e aplicag@o deste instru-
mento de gestao urbana.

Em relac@o a auséncia de lei regulamentadora, ¢ cabivel o ajui-
zamento de Acdo Civil Publica para suprir a omissdo normativa lesiva aos
direitos transindividuais ligados a ordem urbanistica, mediante cominagao
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positiva no sentido da edigdo de lei municipal que discrimine as atividades
em que o EIV serd exigivel para a emissdo das licencas e autorizacdes
urbanisticas.
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RESUMO

O artigo tem como objetivo verificar se as politicas de recursos hidricos
do Brasil e dos Estados Unidos tem sido eficientes frente aos complexos
e recentes problemas ambientais. O método de abordagem utilizado foi o
qualitativo e o critico, ao passo que o de procedimento foi o comparativo.
A técnica utilizada foi a pesquisa bibliografica. Os Estados Unidos adotam
um sistema puro de federalismo, segundo o qual cada Estado possui grande
autonomia legislativa. Por isso existem mais de um sistema juridico para a
atribuicao do direito as aguas: riparian right e prior appropriation. Apesar
de tanto o direito brasileiro, quanto o estadunidense incorporarem o con-
ceito de agua como um bem publico, o regime americano permite o exer-
cicio do direito de propriedade sobre ela, os denominados water rights.
Apesar de negar a existéncia de um direito real sobre as dguas no sentido
macroambiental, os water rights autorizam este exercicio sobre uma parce-
la dela. Os sistemas hidricos do Brasil e dos EUA possuem pontos fortes e
fracos que se complementam. Se o aparato burocratico do Brasil ainda ndo
esta de acordo com o seu sistema legal, a legisla¢do hidrica estadunidense
precisa ser aperfeicoada a fim de permitir um acesso mais equitativo.

Palavras-chave: Recursos hidricos; Dominio publico; Regulagdo; Direito
comparado.

1 CAPES, Programa de Doutorado Sanduiche no Exterior (PDSE), Edital regido pela Portaria 69,
Processo 99999.004941/2014-04
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LEGAL TREATMENT OF FRESH WATER RESOURCES
IN BRAZIL AND UNITED STATE OF AMERICA

ABSTRACT

The article aims to verify if Brazil and the United States water policies
have been efficient in the face of complex and recent environmental prob-
lems. The approach method used was qualitative e critical, whereas the
procedure method was the comparison. The technique used was the bib-
liographical research. United States adopt a pure system of federalism,
each state has large legislative autonomy, so there are more than one legal
system for the allocation of the right to water: the right riparian and prior
appropriation. Although both Brazilian and US law have incorporated the
concept of water as a public good, the American regime allows the exercise
of the right of ownership, the so-called water rights. Despite denying the
existence of a real right on the water in macroenvironmental sense, water
rights permit this exercise on a portion of it. Brazilian and US water sys-
tems have strengths and weaknesses that complement each other. If Brazil s
bureaucratic apparatus is not yet in accordance with its legal system, US
water legislation needs to be improved in order to allow more equitable
access.

Keywords: Fresh water resources, Public domain, Regulation, Compara-
tive law.
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INTRODUCAO

A necessidade de prote¢do dos recursos hidricos tem sido uma
das principais preocupagdes da atualidade, pois o que se esté a discutir € o
proprio futuro da raga humana. O meio ambiente ecologicamente equili-
brado é enquadrado, pelos especialistas, como um direito humano de ter-
ceira geracdo, recentemente chamado de Direito de Solidariedade.

O que ocorre € que o desenvolvimento dos paises, na maioria dos
casos, tem se sustentado gragas a apropriacao desmedida dos recursos na-
turais vitais, gerando impactos ambientais comprovadamente gravissimos,
além da exclusao do acesso aos menos privilegiados.

O presente artigo tem como objetivo verificar se as politicas de
recursos hidricos do Brasil e dos Estados Unidos tem sido eficientes frente
aos complexos e recentes problemas ambientais. O método de abordagem
utilizado foi o qualitativo e o critico, ao passo que o de procedimento foi o
comparativo. A técnica utilizada foi a pesquisa bibliografica.

Ap6s explicitar os modelos juridicos adotados pelos dois paises
para tratar dos recursos hidricos, sera realizada uma analise critica desses
modelos, buscando descobrir qual o bem juridico que esta sendo protegido,
bem como identificar as diferengas e os pontos em comum, os aspectos po-
sitivos e negativos de cada sistema, a fim de que um possa contribuir para
o melhoramento do outro.

1 O DIREITO ESTADUNIDENSE E OS WATER RIGHTS

Nos Estados Unidos, existem diversos sistemas juridicos com-
plexos para a atribuicao dos direitos as aguas, os chamados water rights.
Esses sistemas variam de regido para regido, tanto por razdes historicas,
quanto por geograficas. Bem diferente do que uma simples traducao possa
parecer, os direitos as aguas ndo sdo, como no Brasil, o direito que qual-
quer do povo tem a 4gua para sua sobrevivéncia.

Nesse pais, as aguas e as terras cobertas por elas pertencem aos
Estados federados e, portanto, fazem parte de seu dominio. Logo, € esse o
ente federativo legitimado a criar e executar leis no tocante as politicas hi-
dricas, desde que ndo conflitem com as leis gerais editadas pelo Congresso,
no limite de sua competéncia constitucional.

Nos Estados Unidos, ha dois métodos basicos de se atribuir a al-
guém um recurso hidrico. O recurso pode ser alocado por meio do mercado
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ou por regulagdo do governo (TARLOCK, 2014, p. 12). A Lei das Aguas
norte-americana nao trata os recursos hidricos como bens imoveis, no mes-
mo sentido que a terra ¢ considerada. O pais concede o direito a alguém
de usar a agua para um propdsito particular. (JOHNSON, 2009, p. 29).
A 4gua ¢ considerada bem publico. Os bens publicos nos EUA sdo bens
indivisiveis, coletivos e gratuitos, no sentido correlato aos bens difusos
para o direito brasileiro. Isto significa que a agua nao pode ser dividida ou
vendida e que todas as pessoas t€m direito ao acesso, sem nenhum custo,
a ndo ser o de captagdo, transporte, tratamento e destinacdo (CASSUTO;
SAMPAIQO, 2011, p. 376).

Para Cassuto e Sampaio, os water rights conferem direitos de
uso, mas ndo transmitem qualquer titulo de direito real no tocante a agua.
Para os autores, ninguém pode impedir qualquer povo o acesso ¢ a fruigdo
da agua, independentemente da antiguidade de um water right. As razdes
para isso sdo, em grande parte, biologicas. Por ser a 4gua um bem essencial
a sobrevivéncia de todos os seres humanos, o Estado tem a obrigacao de
proporcionar o acesso a todos os seus cidadaos (2011, p. 375).

Os water rights sdo determinados nos EUA por dois principais
métodos. O primeiro é denominado riparian rights’, o qual predominou
primeiramente na regido leste dos EUA. O outro ¢ mais conhecido como
prior appropriation®, o qual possui diversos formatos ao longo da regido
oeste dos EUA. Water rights sdo “riparian’ se eles resultam da proprie-
dade da terra ou sdo “appropriation’” se os direitos existem independen-
temente de qualquer proprietario ribeirinho de terra (JOHNSON, 2009, p.
35).

2 Direito dos ribeirinhos (tradugio nossa).

3 Ato de Preservagao de Espécies em Risco de Extingao (traduc@o nossa).
4 Ribeirinhos (tradugdo nossa).

5 Apropriagdo (tradugdo nossa).

182 Veredas do Direito, Belo Horizonte, - v.13 - n.27 - p.179-207 - Setembro/Dezembro de 2016



Giovanna Paola Primor Ribas

Figura 1 — Sistemas dos “water rights”

B Mixed Riparian-Prior Appropriation  [T_] Other Doctrine

Fonte: U.S. Department of Energy. 2014 (John A. Dutton e-Education
Institute)

Tanto nas jurisdigdes sob a doutrina dos riparian rights, como
nas da prior appropriation®, as pessoas que detém os water rights sdo ex-
clusivamente usufrutuarios e os usos estdo sujeitos a algumas limitagdes’,
como ¢ o caso da ESA (Endangered Species Act®), que protegem espécies
ameagcadas de extingao e seus habitats. (CASSUTO; REED, 2010, p. 1-27).

O Direito estadunidense preocupou-se basicamente com as aguas
superficiais. As aguas subterraneas sao tratadas separadamente. O Direito
nao tem sido agil para dar tratamento adequado as aguas subterraneas, pois
até recentemente considerava incerta a dinamica do ciclo das aguas sub-
terraneas integradas as superficiais, para que pudesse regular. O fracasso
dos estados para legislar sobre o tema deixou os proprietarios livres para
extrair agua subterranea dentro dos limites de sua propriedade, como bem
quisessem (GETCHES, 1997, p. 8-9).

6 Primeira apropriacao (traducgdo nossa).
7 Essas limitagdes estdo sujeitas a indenizagdes.
8 Lei das Espécies Ameagadas (tradug@o nossa).
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Algumas teorias para a atribui¢do de direitos as aguas subter-
raneas sdo analogas aos riparian rights (propriedade absoluta da agua ao
dono da terra) e prior appropriation (a agua subterranea ¢ passivel de apro-
priagao, protegendo, assim, os pogos mais antigos protegidos). No entanto,
alguns estados ndo reconhecem o direito de propriedade privada sobre as
aguas subterraneas, mas consideram-na propriedade publica. Assim deci-
diu, por exemplo, a Suprema Corte do Colorado, deixando o Poder Legis-
lativo livre para decidir como gerenciar esse recurso (GETCHES, 1997, p.
8-9).

No exercicio do direito ao dominio eminente, o governo dos EUA
ndo pode frustrar um water right para uso publico, sem justa indenizagao, a
qual deve necessariamente ser em dinheiro (GOLD, 1891, p. 481).

Feitas essas explicagdes iniciais, sera melhor detalhado como
funcionam, na sua forma pura, os tradicionais sistemas estadunidenses que
regulam o uso da agua. Atualmente, sdo raros os estados federados que
adotam qualquer dos sistemas na sua forma pura. Muitos utilizam um sis-
tema hibrido e regulamentado.

1.1 Riparian rights

Os riparian rights tiveram sua origem na commom law inglesa,
em meados do Século XVIII, e foram de encontro aos institutos romanos
de Justiniano, para os quais as dguas, assim como o ar, eram res communes,
ou seja, ao mesmo tempo de todos e de ninguém.

Nos estados onde a commom law nao foi alterada, em especial no
Oriente dos EUA, aos proprietarios de terras adjacentes a corpos de agua
sdo concedidos certos direitos em razao dessa adjacéncia, direitos que sao
diferentes dos que pertencem ao publico em geral (FARNHAM, 1904, p.
278).

A Suprema Corte dos EUA explicou a evolucao historica dos 7i-
parian rights no caso Estados Unidos v. Pecuaria Gerlach.

In the middle of the Eighteenth Century, English common law included a body of
water doctrine known as riparian rights. That also was the general Mexican law [...]
As long ago as the Institutes of Justinian, running waters, like the air and the sea,
were res communes -- things common to all and property of none. Such was the

doctrine spread by civil law commentators and embodied in the Napoleonic Code
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and in Spanish law. This conception passed into the common law (1950, p. 339).°

Tradicionalmente, os riparian rights eram regidos pela doutrina
do natural flow', segundo a qual cada proprietario de terra banhada por
aguas a elas tinha direito em sua condig@o natural, sem que outros usuarios
retardassem ou diminuissem o seu fluxo, tampouco a poluissem (AUS-
NESS, 1986).

No entanto, com o crescimento da populagdo, da industria e da
agricultura, a doutrina do natural flow tornou-se impraticavel. Além disso,
as diferengas territoriais, geograficas e populacionais entre os EUA e o
Reino Unido fizeram com que a doutrina se adaptasse as necessidades dos
Estados Unidos. O caso paradigmatico que refletiu essa evolugao foi Tyler
v. Wilkinson, cuja decisdo introduziu no sistema a no¢ao de uso racional
(CASSUTO; SAMPAIO, 2011, p. 379).

O ribeirinho pode usar a 4gua como bem entender, seja para fins
domésticos ou para irrigacao, desde que esse uso seja razoavel, o que im-
plica dizer que ndo podem diminuir o volume de dgua disponivel, nem
comprometer a sua qualidade. Além disso, também tem o direito a todos
os produtos oriundos das aguas, desde que ndo prejudiquem os demais
proprietarios (FARNHAM, 1904, p. 1578).

O uso racional da agua pelos proprietarios ribeirinhos ¢é solu-
cionado, caso a caso, por um juri. Contudo, algumas premissas sao esta-
belecidas previamente pelas Cortes, como o ja mencionado uso racional
(FARNHAM, 1904, p. 1578-1579). Outro requisito também deve ser ob-
servado: os usos prioritarios. Em caso de escassez, o uso primordial deve
ser o doméstico, de maneira que todos os proprietarios de terras, ao longo
do curso de agua, possam dela fazer uso para suas necessidades primarias
(FARNHAM, 1904, p. 1580).

Segundo Dellapenna (2004, p. 559), alguns fatores determinam
0 uso prioritario: (a) propdsito do uso; (b) sustentabilidade do uso para os
cursos de agua; (c) valor economico do uso; (d) quantificagdo e extensdo
dos danos; (e) possibilidade pratica de evitar o dano ao ajustar o uso ou o
método de utilizagdo de um ou outro dos litigantes; (f) possibilidade pra-

9 Em meados do século XVIII, o direito consuetudinario inglés definiu uma doutrina para os recursos
hidricos conhecida como direitos de ribeirinhos. Essa também ja foi a lei geral mexicana [...] Como
muito tempo atras, nos Institutos de Justiniano, as d4guas correntes, COmo o ar € 0 mar, eram res comu-
nas - coisas comuns a todos e propriedade de ninguém. Tal era a doutrina transmitida por comentaristas
de direito civil e incorporada no Cdédigo Napoleonico e na legislagdo espanhola. Essa concepgao foi
introduzida ao direito consuetudinario (1950, p. 339) (tradug@o nossa).

10 Fluxo natural (tradug@o nossa).
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tica de ajustar a quantidade de agua usada pelos litigantes; (g) prote¢cao do
valor envolvido de dgua, da terra, dos investimentos e do empreendimento;
(h) justica, ao exigir que o usuario supostamente causador do dano suporte
a perda.

O principio sobre o qual esses direitos se fundam ¢ igualmente
aplicavel a todos os corpos de agua, indistintamente. As Cortes America-
nas divergem quanto a enumeragdo desses direitos. Algumas concedem
mais do que outras (FARNHAM, 1904, p. 278).

Nenhum direito que ¢ compartilhado igualmente por um ntimero
indefinido de pessoas pode ser absoluto, de modo que, embora reste dgua
no local de sua propriedade (e manter a sua pureza seja um dos riparian ri-
ghts), esse direito so pode existir observando-se um nivel de razoabilidade,
levando-se em conta todos os usos aos quais a agua esta sujeita, bem como
o direito dos demais proprietarios de terras adjacentes abaixo ou acima do
curso das dguas (FARNHAM, 1904, p.278 e 1565).

De acordo com Farham (1904, p. 295, 297-298), o proprietario
ribeirinho tem o direito de acesso a agua, e nem mesmo o Estado, na cons-
trucdo de dispositivos destinados a facilitar a navegagdo, pode impedi-lo
de exercé-lo, a menos que seja feita uma compensagdo. Alguns tribunais,
no entanto, recusaram-se a reconhecer esse direito ou declararam que este
direito era subordinado ao direito publico, de modo que eles poderiam ter
o0 acesso impedido sem a devida compensagao.

Esses riparian rights nao sao considerados direitos reais de pro-
priedade, mas apenas direitos ao uso das adguas para fins domésticos e ou-
tros propositos legais''. Assim, a propriedade a que se refere o direito dos
EUA consiste nao no direito real a 4gua per si, mas no valor que ela agrega
a terra. Nem mesmo o Poder Legislativo pode, a guisa de proteger interes-
ses publicos, arbitrariamente interferir nos riparian rights (FARNHAM,
1904, p. 1565-1566).

Nao se ganha ou se perde o direito a 4gua pelo seu uso ou pela
falta dele. Os riparian rights sdo entendidos como direitos naturais'? per-
tencentes a terra. Aqueles que ndo sdo proprietarios de terras adjacentes
nao possuem o direito ao uso como individuos privados. Apenas podem
reclamar o direito a navegacdo ou compartilhar direitos publicos como o
direito a pesca, ao gelo e outros. No entanto, como ja dito, esses direitos
podem ser relativizados para uso publico em razdo do poder de um domi-

11 Como restou estabelecido no caso Warder v. Springfield.

12 O sentido de direito natural atribuido nessa frase é de direito da natureza, e ndo faz referéncia a
corrente jusnaturalista.
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nio eminente (FARNHAM, 1904, p. 1569-1601), desde que devidamente
indenizados.

O aumento da demanda por 4gua e a intensificacdo das secas,
somados a outros fatores, contribuiram para o surgimento de um sistema
popularmente conhecido como riparianism regulated", baseado em um
sistema de licenciamento (CASSUTO, SAMPAIO, 2011, p. 380). Esse sis-
tema tem sido adotado por 18 estados'®. No entanto, a regulacdo estatal,
como vem sendo exercida, ndo tem sido suficiente para garantir um acesso
igualitario.

1.2 Prior appropriation

Passada a Guerra Civil, a politica estadunidense comegou a se
preocupar com uma solucdo para as questdes referentes a dguas para o
Oeste do pais, onde o clima tornava-se cada vez mais arido, antes de che-
gar a uma zona umida estreita ao longo da Costa Pacifica. Inicialmente,
tentou-se adaptar a doutrina dos riparian rights ao territorio ocidental. No
entanto, isso ndo foi suficiente, pois além do problema da escassez, hou-
ve um aumento consideravel da demanda na mineracdo e na agricultura
(CASSUTO; SAMPAIO, 2011, p. 382).

O governo federal reconheceu explicitamente a doutrina da prior
appropriation com o Minning Act de 1866 (Lei de Mineracdo), o Desert
Land Act (Ato das Terras Desérticas) de 1877 e por meio da Jurisprudéncia
€m NUMErosos casos.

O sistema da prior appropriation comegou no oeste dos Esta-
dos Unidos, onde muitas terras foram apropriadas pelo governo. Por causa
disso, poucos proprietarios privados possuiam riparian rights. O fato que
desencadeou esse novo sistema foi, em grande parte, a busca dos primei-
ros mineradores por dgua para seu trabalho nas terras federais'>. Eles sim-
plesmente seguiam as mesmas regras para apropriacdo dos minerais pelos
quais competiam: first in time, first in right. Ou seja, o usuario mais antigo
poderia utilizar, excluindo o uso dos demais beneficidrios. As primeiras
cortes reconheceram esse costume ¢ logo passaram a aplicar as mesmas
regras para agricultores e outros. Enquanto para a doutrina do riparian
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